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“BLACK BEAUTY"... A COMPLETE CORPORATE OUTFIT 


in our SPACE SAVER "ALL-IN-ONE" BOOK 
and SLIP CASE 





MINUTES » 
AND BY-LAWS 








As described and _ illustrated 
with 50 sheets for Minutes and 
By-Laws 


BLACK BEAUTY No. 80 $1 8 





POCKET SEAL 
IN ZIPPER VINYL * 
POUCH 


BLACK BEAUTY No. 70 $] 7 





Same outfit but with Printed 
Minutes and By-Laws 





®@ Additional Certificates 12 cents each. 






20 CERTIFICATES 
BOUND WITH STUBS s 
IN SINGLE SECTION 








All items fit inside a rich, black vinyl 
CORPORATE RECORD BOOK; words 
“Corporate Records” and the border are stamped in 
gold on cover; Corporate name printed on gold insert 
that slips into built-in acetate recess on spine of book. 
Outfit then slips into a black vinyl Slip Case. 


STOCK TRANSFER SECTION > 





z ALL ORDERS SHIPPED WITHIN 24 HOURS: Specially printed certificates require more time 





“THE SYNDICATE”... 


The only “ALL-IN-ONE” slot punched Rod Book outfit 


CORPORATE RECORD BOOK (illustrated) —————> 
@ square, rod style posts @ extra large capacity 
@ corporate name printed on gold insert that slides 
into built-in acetate holder on spine of book 
@ Contains—20 Certificates, Minute and By-Law sheets, 
Stock Transfer sheets, celluloid tab Index . . . and 


POCKET SEAL—in our unique zipper, black vinyl pouch 
that snaps into recess inside of book's cover CUT-AWAY SHOWS 
HOW POCKET SEAL 


SLIP CASE—black vinyl—entire outfit slips into slip case POUCH SNAPS INTO 


A RECESS INSIDE 
“THE SYNDICATE" No.90 ‘26 COVER — ~ BOOK 
As described and illustrated, bound in CLOSES NORMALLY 
black cloth, red back and corners; 
50 blank Minute and By-Law sheets. 


“THE SYNDICATE" No.95 57] 
With printed Minutes and By-Laws. 


@ Additional Certificates 12 cents each. 





More than 1 Class of Stock — Preferences — Special Claus 





WHEN ORDERING 


es (Postage prepaid if remittance is sent with order) 


Preferences, Designations, Clauses, ete., under 200 words, printed on face of Print Corporate Name exactly as on Certificate of Incorporation. Give 

certificates—40 Certificates, 1 or 2 classes of stock—certificates evenly divided STATE and YEAR of incorporation; No. of shares ......... Par 

among classes unless otherwise specified. Add $2.25 for each additional group Value $...... Capital Stock $......... It stock is without par 

of 100 words or fraction thereof. value specify total amount of Shares ...... Is stock Full Paid and 
> ers pk : 

(Send Copy of Certificate of Incorporation) Add to price.............. $13.50 enigma 5 DIO ee rans see ’ 

Additional certificates 12c ea. Each addit. class of stock recited........ $ 2.25 Ask for catalog of outfits... $15.» 


43 Park Place, New York 7, N. Y, 
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AN INVITATION 
TO LAWYERS: 


If you are planning to 
attend this year's annual 
meeting of the American 

Bar Association, or 

that of the National 
Conference on Uniform 

State Laws, please consider 
yourself cordially invited 
to make full use of the 
facilities of the Stenographic 
Service Office that will 

be maintained as usual in 
conjunction with both of 
these gatherings by the 
Fidelity and Deposit Company 
of Maryland. 


F&D has been happy to provide 
this complimentary service 
at these meetings since 
1920 as an expression of 
its gratitude to the many 
attorneys who, over the 
years, have demonstrated 
their confidence in 

this company by utilizing 
its facilities for meeting 
their bonding needs. 








SURETY BONDS AND INSURANCE 


Fidelity and Deposit 


COMPANY OF MARYLAND 


HOME OFFICE: BALTIMORE, MARYLAND 
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The time has come for this “simple, 
barefoot Wall Street lawyer” to get 
back to practicing law again. Indeed, 
since the Minnesota Bar gave me a pair 
of lumberman’s boots in June, | can 
hardly justify use of that description 
any more. It has been a fascinating 
year and I shall always be grateful for 
the opportunity to see the organized 
Bar in the round. The temptation to 
pontificate here is great, but | can just 
muster the character to eschew the 
elegiac. 

Before the next tenants, my able suc- 
cessor John Satterfield and his succes- 
sor, our able new President-Elect, Syl- 
vester Smith, Jr., get completely moved 
into my old quarters, | should like to 
record a sort of count of the linen, the 
flat silver and the other blessings of 
the establishment. These have made my 
year as President a particular joy, and 
we can all be proud of them. 

Our physical plant at Chicago head- 
quarters is in fine shape. A new addi- 
tion, financed without passing the hat 
among members, provides needed el- 
bowroom, and the whole place is now 
very efficient and comfortable. The en- 
larged Washington office is worthy of 
its purpose. The human resources in 
the staff are worth their weight in gold. 
They deserve to be less anonymous 
than their own tastes would undoub- 
edly choose. Joe Stecher, as Executive 
Director, is the embodiment of tactful 
omniscience. Noble Stephens and his 
staff administer our finances and busi- 
ness affairs with great skill under the 
Treasurer’s watchful eye. Don Hynd- 
man and his staff run the Law Day and 
other programs and advance the public 
relations of the profession tastefully 
ind marvelously well. Jim Spiro, as 


Whitney North Seymour 


Director of Activities, Jim Economos 
in the Traffic Court Program, Earl 
Hagen with the law students, Ruth 
White and her staff who keep the 
Board and the House out of mischief 
and running smoothly, Roger Moreau, 
Lorraine Walsh and the staff in the 
efficient Meetings Department, Frances 
Utley and her colleagues in the Mem- 
bership Department, Charles Roth in 
Publications, John Keefe in the Coordi- 
nation Service, F. B. Kinne in Section 
Services, Henry Juchinski, in the Serv- 
ice Department, Sue Manker, in Infor- 
mation Service, Ernie Friesen and Eu- 
gene Piazza, newly arrived but very 
efficient respectively on judicial admin- 
istration and professional economics, 
with the many others required by a 
great professional organization now 
safely over the 100,000 membership 
mark, all are doing splendid work. | 
am sorry to have to omit the names of 
many of them. Don Channell, Lowell 
Beck, Gertrude Sinnott and their asso- 
ciates run the Washington Office with 
distinction. The fine quality of the Chi- 
cago building operation depends on 
Fred Whyte, Tony Fileccia and their 
associates. Bob Hare and his staff run 
a cafeteria fit for gourmets—which 
members visiting Chicago long remem- 
ber. The affiliated organizations, which 
share the Headquarters building, are 
under able leadership which works 
20st congenially with our staff. Otis 
Dante, the President’s secretary, with 
others, including my own New York 
secretary, Robert 
Frost’s fine phrase, give him the free- 


Alice Lynam, in 


dom of “feeling easy in his harness”. 
staff 
everything possible to ease the strain 


Indeed, everyone on the does 


when the President of the day (in the 


English phrase) occasionally comes to 
rest briefly at Headquarters, rather 
travel-stained and weary. 

We are fortunate indeed that the 
Journal Board persuaded Richard 
Bentley, an old and very talented bar 
association and Journal buff, who re- 
cently tastefully exhumed and breathed 
fresh life into the Shakespeare contro- 
versy, to take over as Editor-in-Chief 
when we suffered the sad loss of Tap 
Gregory. It will insure that this fine 
professional journal will continue to 
grow Louise Child, Row- 
land Young and the rest of the staff 
did a fine job of carrying the burdens 
gallantly while Tap was laid up, and 
they will share the burdens ahead. 

The Foundation, which should grow 
steadily in quality and influence, is 
now under the steady and inspired 
guiding hand of former Dean Blythe 
Stason. Jack Leary, Don McIntyre and 


in stature. 


their colleagues there have already 
given stature to the Foundation’s im- 
primatur; it should now move ahead 
rapidly. Indeed, in the not-distant fu- 
ture it should become the nerve center 
of the research activities of the profes- 
sion, working closely with Bench and 
Bar and law schools. No other organi- 
zation has access to such a wide variety 
of legal talent. 

It has been inspiring to participate 
in meetings of the Board of Governors. 
This changing group of experienced 
lawyers from all parts of the country 
does most important work. I never 
cease to admire the democratic process 
at work in competent hands. Any legal 
problem exposed to critical examina- 
tion yields a sensible solution pretty 
readily when it runs the gamut of ob- 
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jective professional discussion. Here, 
as elsewhere, competency, careful 
homework, mutual respect and the 
good humor of fair advocacy regularly 
prove their value. I have also enjoyed 
an opportunity to observe some of the 
notable work done by our Sections and 
Committees. Here, hundreds of law- 
yers and judges working quietly and 
without concern for personal acclaim 
are constantly moving us forward in 
discharge of aspects of the profession’s 
public responsibility. 

My nice wife and I have traveled the 
country slowly but extensively, having 
ranged as far west as Hawaii, as far 
east as New Hampshire and from Wis- 
consin and Minnesota on the north to 
Georgia, Mississippi and Texas on the 
south. Wherever we went we tried to 
stay through the state bar meetings, 
attending as many sessions as possible 
and participating in the spirit of 
brotherhood. By day and by night our 
hearts were warmed by the kindness 
shown by everyone. In a modest way, 
I hope this has helped to emphasize 
the fact that the organized Bar at all 
levels has common interests upon which 


it must co-operate, that lawyers, young 
and old, should participate in the work 
of the American Bar Association as 
well as in that of their state and local 
associations. 

Everywhere I sensed that the Bar 
was on the move—towards better 
means of serving clients and towards 
wider recognition of public responsi- 
bility—including an obligation to see 
that the public obtained the full ad- 
vantage of our great twin institutions, 
the independent Bench and Bar. In all 
these fields it is clear that co-operation 
among all levels of the Bar can be 
increasingly useful. There is general 
recognition that a sense of common 
dedication binds Bench, Bar and the 
teaching branch together. Fair criti- 
cism of actions of the Bar, like scholar- 
ly criticism of the courts, is a healthy 
sign of interest. But there is a general 
feeling that critics should come down 
out of their ivory towers, that every 
lawyer can and should pitch in heart- 
ily to change what he doesn’t like. 
There is increasing confidence that the 
profession, pulling together, and work- 
ing closely with other public groups, 


can move mountains. Furthermore, 


there is a general recognition that the 
Bar has a peculiar obligation to ad- 
vance the cause of liberty and the rule 
of law, while maintaining military 
strength, as the best answer of the free 
world to Communist tyranny. 

Perhaps I can best summarize my 
total impression of the present outlook 
of the organized Bar by saying that, 
happily, they seem to me generally to 
agree with the views of my great prede- 
cessor, Elihu Root, who, speaking to 
the Yale Law School in 1904, prophet- 
ically said: 


He is a poor-spirited fellow who con- 
ceives that he has no duty but to his 
clients and sets before himself no ob- 
ject but personal success. To be a law- 
yer working for fees is not to be any 
the less a citizen whose unbought serv- 
ice is due to his community and his 
country with his best and constant 
effort. And the lawyer’s profession de- 
mands of him something more than the 
ordinary public service of citizenship. 
He has a duty to the law. In the cause 
of peace and order and human rights 
against all injustice and wrong, he is 
the advocate of all men, present and 
to come. 








Photographs of the Chief Justices of the United States 


This collection—fourteen in all—is made up of photographic reproductions, 
on art-portrait paper, of the following: Gilbert Stuart painting of John Jay; 
Trumbull painting of John Rutledge; painting by Earle of Oliver Ellsworth; 
painting by Peale of John Marshall; engraving of Roger B. Taney; photographs 
by the famous Brady, who recorded the Civil War in pictures, of Salmon P. 
Chase and Morrison R. Waite; and favorite studio photographs of Melville W. 
Fuller, Edward Douglass White, William Howard Taft, Charles Evans Hughes, 
Harlan F. Stone, Fred M. Vinson and Earl Warren— 


Each reproduction, 8x10” in size, is designed for framing and would greatly 
enhance the attractiveness of your law office or library. If you cannot use a 
full set, indiv’.!ual prints are available. Set of fourteen in folio 


individual prints . . .$1.50. 
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published monthly 


American Bar Association Journal 
the official organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect, so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar: Local Government 
Law; Mineral and Natural Resources Law; Patent, Trade- 
mark and Copyright Law; Public Utility Law; Real Prop- 
erty, Probate and Trust Law; Taxation; and the Junior Bar 
Conference. Some issue special publications in their respec- 
tive fields. Membership in the Junior Bar Conference is lim- 
ited to members of the Association under the age of 36, who 
are automatically enrolled therein upon their election to 
membership in the Association. All members of the Associa- 
tion are eligible for membership in any of the other Sections. 

Any person who has been duly admitted to the Bar of 


any state or territory of the United States and is of 
good moral character is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 


Dues are $20.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $5.00 per year, and for three years thereafter $10.00 per 
year, each of which includes the subscription price of the 
Journal. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00: Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00: Labor Relations Law. $6.00; 
Local Government Law, $5.00; Mineral and Natural Re- 
sources Law, $7.00; Patent, Trademark and Copyright Law, 
$5.00; Public Utility Law, $5.00; Real Property, Probate 
and Trust Law, $5.00; Taxation, $8.00. 


Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $20.00 for lawyers first admitted to the 
Bar in 1956 or before: $10.00 for lawyers admitted in 1957, 
1958 and 1959; and $5.00 for lawyers admitted in 1960 


or later. 








Manuscripts for the Journal 
® The Journal is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 
ordinarily be published. 

Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 
that does not meet these requirements. 

Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 
other publication. 
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BUSINESS 


CCH CONTINUOUSLY REPORTS 
ON SUCH SPECIALIZED 
BUSINESS LAW TOPICS AS: 
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Labor Relations 
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CCH’s great nation-wide news gathering system 
covers Congress, state legislatures, federal and state 
administrative agencies and courts...constantly on 
the alert for news that may have legal impact on busi- 
ness. 

New laws, amendments, regulations, rulings, and 
decisions are relayed to CCH headquarters as fast as 
they pop up. CCH’s expert legal editors promptly 
analyze, classify, explain and transform this impor- 
tant and needed information into easy-to-understand- 
and-apply working tools for busy business men and 
their advisors. 

Put into print by CCH’s own high speed presses 
working ’round the clock, the REPORTS are quickly 
dispatched to thousands of subscribers all over the 
country. 

No matter what the business or financial regulation, 
you can rely on CCH for timely, thorough and help- 
ful coverage by subject—in one or more of CCH’s 
great family of TOPICAL LAW REPORTS. 
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= Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





Retain the 
Connally Reservation 

I am of the firm opinion that we 
should retain the Connally Reservation 
to the World Court Treaty. As a treaty 
matter, it would take a two-thirds vote 
of the United States Senate to destroy 
it. The question will be recurring; 
therefore, this brief discussion seems 
warranted. 

The reservation provides that the 
jurisdiction of the International Court 
of Justice shall not apply “To matters 
essentially within the domestic juris- 
diction of the United States as deter- 
mined by the United States”. The 
United Nations Charter accords the 
World Court no compulsory jurisdic- 
tion except as each nation agrees in a 
declaration deposited with the Secre- 
tary General. The Connally Reserva- 
tion reserves for us the right to deter- 
mine when a matter is domestic. 

Some say the court can be trusted to 
respect domestic matters, but that is 
hardly likely. The World Court is not 
really a court; it is not bound or 
guided by definite rules of law. Its 
acts are decided by the individual con- 
cepts and interests of its members. It 
is merely an international commission 
of fifteen members, from countries 
having different historical and legal 
backgrounds not fitting them to appre- 
ciate what to us is domestic rather than 
international in character. The Human 
Rights Commission was similarly com- 
posed, and there is every reason to 
believe the court would approach mat- 
ters the same way the commission did. 
The commission’s membership includ- 
ed able lawyers who reflected differing 


historical and legal backgrounds so 
that regardless of charter prohibitions 
against intervention in matters within 
the domestic jurisdiction, they formu- 
lated conventions violating that juris- 
diction. The court represents no differ- 
ent ability or integrity than did the 
Human Rights Commission. 


Other nations do not understand 
what to us is a domestic matter. You 
will not believe it, but one result of the 
commission’s deliberations was its re- 
fusal to include in the Human Rights 
Covenant any provision recognizing 
the basic American right to own prop- 
erty and be secure in its enjoyment 
against arbitrary seizure by the gov- 
ernment. The World Court is grounded 
in the same alien philosophy and would 
likewise abrogate this basic right. 

The formulating 
covenants, so little understood our con- 
cepts that freedom of speech and press 
were not protected, but, to the contrary 
were restricted to conform to a com- 
mon denominator agreeable to the 
political systems of other countries. 


commission, in 


The American internationalists resort 
to the technique of casting allure. They 
refer to the Connally Reservation as 
violating the maxim, “No person should 
sit as judge in his own case.” The 
reservation does not violate that max- 
im. American law permits one to 
choose the court to which he submits 
his case. We merely reserve the right 
to decide whether a matter is domestic. 
There is a basic difference between 
judging one’s case after it is in court 
and the right of not submitting a ques- 
tion to that court. 
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Those who want repeal claim that 
the United Nations Charter prohibits 
the court from exercising jurisdiction 
over domestic affairs. The United Na- 
tions has nullified this supposed pro- 
tection by official statements and acts. 
We cannot trust the court, as a part 
of the United Nations, to enforce this 
protection. The Connally Reservation 
insures its enforcement, and we must 
retain it. A World Court without the 
reservation inevitably adds up to world 
not be 
panicked into world government where 
their lives, liberties and religious faiths 
would be dominated by alien major- 
ities. 


government. Americans will 


In considering this matter, the activ- 
ities of the United Nations, including 
the deliberations of the Human Rights 
Commission, must not be overlooked. 
That commission had no hesitation in 
promulgating covenants and conven- 
tions interfering with the sovereignty 
of the United States as to its internal 
affairs. The only protection against 
similar interferences by the World 
Court is the Connally Reservation. 

Joun Downy, M.C. (Texas) 


House of Representatives 


Washington, D. C. 


“World Law”: 
Clearing the Murk 

There has been so much uncritical 
exposition in the pages of our Journal 
and other publications in the last three 
years about “World Peace Through 
Law” that there has been a danger of 
the phrase’s acquiring almost a talis- 
manic force—thus preventing, rather 
than promoting, constructive thought 
and action. A good example of this 
danger is W. C. Winslow’s “National 
Sovereignty and World Law” in the 
December, 1960, issue of the Journal, 
the general level of which can be illus- 
trated by the following short quota- 
tion: “Why not try world peace through 
law? Why not settle international dis- 
putes as we now settle private contro- 
versies ?” 

It was all the more refreshing, there- 
fore, to find in the same December is- 
sue Harold A. Jones’ “World Peace 
Through Law: The Bedrock of the 
Problem”. This article is one of the 
most astute short discussions of world 


(Continued on page 752) 
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peace and order, and the possible rele- 
vance of “law”, to appear recently in 
any national journal. The eternal para- 
dox of international law has been how 
to build a legal order without a govern- 
ment. The most common logical solu- 
tion has been to recast the definition 
of “law” into something requiring only 
a set of ethical norms, or perhaps only 
a spirit of good will, thus obviating 
the irksome problem of sanctions. With 
such a redefinition international law 
still remains a field in which intellec- 
tual communication and debate among 
scholars is possible, provided they all 
be Western scholars nurtured in the 
Grecian-Hebraic-Christian tradition, 
and provided they confine themselves 
to the construction of “closet philoso- 
phies”. 

Mr. Jones’ contribution is to expose 
the parochialism of such an approach 
in a world in which there is precious 
little good will outside of Europe and 
North America, and in which Western 
legal tradition is understood only by a 
small minority and practiced by a far 
smaller minority. As the French learned 
with their Maginot Line, when one ex- 


| pects his opponents to play by one’s 


own rules and values, he is doomed to 
defeat. And what is far worse, he is 
doomed to defeat more by his own de- 


fault than by his opponent’s strength. 


After delineating the complexities of 


| the goal of world peace and order, and 


identifying them correctly as present- 
ing at this stage “almost entirely a 
political problem”, he closes with a 
plea for the Association to recast its 
approach. In university parlance, he 
asks for an “inter-disciplinary ap- 
proach” based on a secretariat at the 


| Bar Center in Chicago with strong 


links to other social sciences and with 
decades of effort in view rather than 


a “crash program”. I should like to 


| associate myself with this view and 
| to express the hope that the proposal 
| will receive serious consideration. 


Rosert G. Drxon, Jr. 


Professor of Law 
George Washington University 


Why Do Lawyers Oppose 
the Rule of Law? 

One of the great paradoxes of our 
time is the fact that there exists a 
highly vocal group of lawyers that 


752 American Bar Association Journal 


oppose the extension of the rule of law. 
That this group is a minority was well 
demonstrated at the last meeting of the 
American Bar Association when an 
overwhelming majority of the lawyers 
in convention voted in favor of repeal- 
ing the Connally Reservation.* 

But the movement to extend the rule 
of law among nations requires more 
than repeated discussions of the now 
generally discredited Connally Reser- 
vation. 

In regard to a wider discussion of 
the need for and the problems attend- 
ant to the extension of world law, I 
was highly pleased to read the article 
in the February issue of the Journal 
by Federal District Judge Robert N. 
Wilkin. I recommend it to those who 
may have missed it. 

Joun Wayne LasLey 
Chapel Hill, North Carolina 


*Editors’ Note: The vote in the 250- 
member House of Delegates was 114 to 
107 in favor of repealing the reservation. 
On the following day, at the suggestion 
of both opponents and proponents of re- 
peal of the reservation, the Assembly 
voted to concur in the action of the 
House. The Assembly action was by voice 
vote. (See 46 A.B.A.J. 1081-1082, 1232- 
1236 (October and November, 1960.) 


Lawyers Must Lead 
Way to Rule of Law 


't is my desire to express my appre- 


ciation for the very able article by 
Judge Robert N. Wilkin 
issue). 

Since my discharge from the Armed 
Services in 1919, I have been publicly 
and aggressively advocating the estab- 
lishment of law and order in the world 
community by urging support and 


(February 


strengthening of the League of Nations, 
the International Court of Justice, and 
later the United Nations. Surely, it is 
high time for the organized lawyers of 
this country to give the unorganized 
and confused public the leadership 
that is and for years past has been so 
urgently needed in the vitally impor- 
tant field of international relations. No 
group is so well situated and equipped 
to furnish this needed leadership as 
the lawyers of our country. There never 
has been a time in our history when 
the lawyers have failed to furnish the 
leadership that has been required to 

(Continued on page 756) 
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(Continued from page 752) 
protect and preserve individual rights 
and liberties and the institutions of the 
Republic, and now in this nuclear age 
when the issue is whether our civiliza- 
tion shall survive or perish, I cannot 
believe that the lawyers will fail to 
understand the present peril and with 
unity and determinatior lead the way 
to law and order in the world commu- 
nity. The federal judiciary is in a 
singularly strong position to furnish 
the necessary leadership. 

Rex S. Roupesusu 
Tacoma, Washington 


Would Reform 
Bar Examinations 

In her recent article “Training the 
Lawyer” (April issue), Mrs. Forer 
criticized the nation’s law schools for 
insufficient emphasis on the practical 
aspects of a lawyer’s work. She would 
apparently have them become trade 
schools, by abjuring the development 
of powers of reasoning and analysis 
for the development of adeptness in 
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code pleading and similar technical 


skills. 


1 should respectfully submit that 
such a suggestion is at best extremely 
ill advised. In order that the law may 
fulfill its primary function—the pro- 
motion of moral order, social justice, 
and political freedom—it must rid it- 
self with the greatest dispatch of the 
medieval formalism and occult incanta- 
tions which are in large part responsi- 
ble for what Mrs. Forer terms the 
“denigrating public image of the law 
and the lawyer”. Law students must 
be taught to understand the law, rather 
than to manipulate it. 

It is certainly a curious anomaly 
that graduates cannot pass the bar ex- 
amination without special preparation. 
However, the fault lies not with the 
legal curriculum but rather with the 
outmoded approach of state examiners 
who equate legal proficiency with the 
capacity to commit vast quantities of 
detailed knowledge to memory for a 
short period of time. A poorer test of 
legal ability is difficult to visualize. As 







for the high mortality rate on these 
examinations, to which Mrs. Forer al- 
luded, surely she is aware that it is 
artificially created by the examiners, 





who have it in their power to control 
the number of admissions by varying 
the passing-grade. 

This is not intended to be a white- 
wash of contemporary legal education, 
for I would be the first to agree that 
certain improvements are in order. But 
in order for criticism of the curricu- 
lum to be constructive, it must proceed 
from the premise that the law school 
should educate the student so that his 
will be a creative profession, rather 
than train him so that his will be a 
shallow trade. 

HERBERT J. KORBEL 
New York, New York 


Mrs. Forer Struck 
a “Responsive Chord” 

Mrs. Forer’s recent article on “Train- 
ing the Lawyer” strikes a responsive 
chord after thirty years of trial experi- 
ence. It is safe to say that the top 
students of leading law schools would, 
upon graduation, be more likely to be 
unsuccessful than the poorer students 
with a flair for forensics, if any one of 
them attempted to try an average jury 
case. This would be due to lack of 
training and not lack of ability. It 
would result from reasons included in 
Mrs. Forer’s article. 

Two additional reasons have occurred 
to me. First, the average law professor 
is more interested in researching the 
law than in instructing in trial prep- 
aration and practice. Thus, as men- 
tioned in the article, the young gradu- 
ate is better prepared to be a Justice 
of the Supreme Court than a trial 
lawyer. 

Secondly, the perennial excuse for 
not teaching trial preparation and 
practice is that there isn’t time in law 
Thus, the 


courses to develop trial lawyers. Ex- 


school. curriculum omits 
aminations are not given law students 
to grade them as potentially successful 
trial lawyers. 

Lack of interest and lack of time are 
important reasons why our law schools 
turn out skilled research men and ap- 
pellate advocates rather than trained 
advocates for trial practice. For the 

(Continued on page 758) 
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reasons stated, I also take issue with 
the adequacy of Mr. Linowitz’s pub- 
lished answers to questions by law 
students concerning the most important 
things that a law student should learn 
in order to be sure that he will be a 
“good lawyer”. 
Sypney P. MuRMAN 

San Francisco, California 


World Court Needed 

To Punish Atrocities 
The TV discussion of the Eichmann 
trial last night (April 8) by Professor 
Milton Katz, of the Harvard Law 
School, and Professor Herbert Wechs- 
ler, of the Columbia Law School, was 
such an excellent example of profes- 
sional service that I hope all lawyers—- 
and indeed all Americans—heard it. 
The two legally trained participants, 
with detachment, impersonally and un- 
emotionally analyzed the facts and 
gave a clear presentation of the issues. 
They acknowledged that the proceed- 
ings do not conform in all details to 
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the highest ideals of our jurisprudence, 
but that world conditions today do not 
afford the means for ideal judicial 
procedure. The discussion 
the absolute need for an international 
court vested with jurisdiction over 
such atrocious crimes as Eichmann is 
accused of. Our profession, our coun- 
try and the world owe a debt of grati- 
tude to the two law teachers and the 
men who organized and produced the 
TV presentation. It was an exemplifi- 
cation of the function of the true law- 
yer. See the Journal for February, 
1961, at page 142. 
Rosert N. WILKIN 


U. S. District Court 
Northern District of Ohio (Retired) 


revealed 


The “Hung Jury” 
and Legal History 

I read with interest Mr. Icenogle’s 
article “The Menace of the ‘Hung 
Jury’ ” [March issue, page 280]. 

I think that his historical argument 
is inapposite. As the article states “Un- 
der the ancient tradition there was no 


such thing as a ‘hung jury’”. In the 
early jury cases, the defendant “put 
himself upon the country”. This meant 
that, having sworn to his version of 
the facts, he looked for support to the 
community which would have knowl- 
edge of the facts of the matter. The 
jurors, far from being impartial per- 
sons, without any knowledge of the 
facts except as presented at the trial, 
were charged with knowledge of what 
had happened. It was for this reason 
that they were not permitted to dis- 
agree and it was for this reason that 
they were amerced if they were unable 
to agree or if they returned an un- 
sound verdict. See generally, Holds- 
worth, I, History of English Law (3rd 
edition 1922) 312, 317 seq.; Pollock 
and Maitland, II, History of English 
Law (2d edition 1898) 623, seq.; Van 
Caenegem, Royal Writs in England 
from the Conquest to Glanvill (Selden 
Society, Vol. 77, 1959) 48-49, 51 seq. 
Whatever may be thought of the un- 
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“Important principles may and must be flexible” 
—so stated Abraham Lincoln in his last public 
address. It is this historic flexibility of law which 
forces on the legal profession an overwhelming 
burden of study. 


The study of changes and a knowledge of the 
latest decisions are especially important to the 
astute practice of law today. To keep you fully 
informed every week of the latest changes in law 
is the purpose of LAw WEEK. 


New and significant developments are sum- 
marized in LAw WEEK in an orderly manner by 
experienced lawyer-editors. Whether it be a federal 
or state court decision, a federal agency ruling, or 
a new national statute, the information you need 
is promptly reported and topically arranged for 
instant reference. 


Law WEEK brings you accurate digests of 
decisions which upset old precedents or establish 
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Because the practice of law 
is the study of change 


new principles of law. The speed with which it 
brings you pertinent developments distinguishes 
Law WEEK from ordinary reporters. 


Supreme Court Opinions are reproduced photo- 
graphically in their entirety and are mailed the 
day they are handed down (Mondays). Supreme 
Court Orders, Journal, Docket, and Arguments 
are also supplied. 


Save time and effort by having LAw WEEK at 
hand. The topical index takes you right to the 
facts you want. If you should require the full text 
of any opinion or regulation, we will gladly lend 
it to you without charge. With every issue of LAW 
WEEK, you also receive a Summary & Analysis, a 
5-minute review of the week’s most important 
developments. 
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CAN YOU 
PASS THIS 
ONE-MINUTE TEST? 


If you can’t find the answer in one minute 
check with Words and Phrases! 


WEST PUBLISHING CO. 
St. Paul 2, Minnesota 


Suppose a statute grants to a rail- 
road company a right of way over 
public lands for railroad purposes 


Would drilling for oil fall within the 
grant for "railroad purposes’? 


Send me free information on how 
Words and Phrases gives me au- 
thoritative answers in just one 





— If it took you more than one minute 
ea to find your answer (a United States 

Supreme Court case) you owe it to 
pat yourself to see how WORDS and 





PHRASES can simplify your research 
problems. 


es 
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A Country Lawyer Looks at Canon 35 


For several years, there has been much discussion about “liberal- 
izing” the provisions of Canon 35 of the Canons of Judicial Ethics 
so as to permit the broadcasting and televising of judicial proceedings 
and the taking of photographs in court. Mr. Cantrall believes that the 
language of Canon 35, which speaks of preserving the “dignity and 
decorum” of the courtroom, fails to state the real objection to opening 
the courtroom doors to that sort of publicity. The real difficulty, he 
explains, would be the reluctance of many witnesses to testify if they 
thought that their appearance in court would be broadcast or televised. 


by Arch M. Cantrall ¢ of the West Virginia Bar (Clarksburg ) 


fa 

I HE WHOLE DISCUSSION of lib- 
eralizing Canon 35 seems to me to 
miss completely a most important point. 

All this talk about courtroom dig- 
nity and decorum leaves me and, I am 
sure, the public completely cold. The 
approach of those words is wrong. 
There is no appeal in them; people are 
simply not interested in the dignity 
and decorum of a court or a court- 
room as such. As far as we (the public 
and I) are concerned, “court” means 
the judge, and he can look after his 
own dignity and decorum; he can get 
his own peace and quiet. 

I think I know what is meant by 
these words in this use, but I doubt if 
any laymen do. It is clear that the 
people of the press, radio and TV do 
not. It is something like this: 

A court is not an end in itself. It 
exists only to decide controversies, 
civil cases and criminal cases, involv- 
ing people, their lives, their liberties 
and their properties. The sole function 
of the court and the courtroom is to 
furnish a fair and impartial forum for 
the determination of these controversies 
by the best means we have been able 
to devise for that purpose, a trial; and 
dignity and decorum have been found 
by experience to contribute to fairness 
and impartiality. 


But while dignity and decorum do 
usually contribute to fairness and im- 
partiality, they are not ends in them- 
selves. The important point is that the 
trial be impartially conducted, so that 
each party to the litigation may have a 
fair opportunity to present his case and 
may have it fairly decided. 

A most, if not the most, important 
part of a trial is the testimony of the 
parties and their witnesses, and noth- 
ing should be permitted to interfere 
with that. 

Practicing lawyers know how fre- 
quently it is difficult to induce people 
to testify. They will find excuses and 
even deny any knowledge, not because 
they do not know or do not want to 
help, but simply because they are 
afraid to go on the witness stand. They 
have heard of cross-examination (and 
the press, radio and TV are not lessen- 
ing that apprehension) and, in many 
cases, they are not accustomed to ap- 
pearing and speaking in public and 
are doubtful of their ability to do jus- 
tice to the facts and to themselves. 

It is not unusual to find a client who 
refuses to sue, or to defend, because 
he or she prefers to suffer monetarily 
rather than to go on the stand. The 
timid soul is as much entitled to a fair 


trial as the experienced actor. 
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No matter how naively the propo- 
nents argue that their cameras, etc., 
will not be noticed in the courtroom, 
the pictures will be printed in the daily 
papers and appear on TV screens, and 
the radio will broadcast its verbatim 
reports, with comments. And when that 
has happened a few times, the timid 
person will be more fearful. Already 
reluctant to face the comparatively 
mild publicity of the courtroom, the 
mere possibility that he may be photo- 
graphed, televised and broadcast for 
the world to see his struggle to express 
himself and to outwit the cross-examin- 
er—that mere possibility will greatly 
increase his reluctance to testify. 

Can it be that this craze for pub- 
licity is so important? Is it of no con- 
sequence that the accused or the prose- 
cution may be deprived of even one 
material witness in a criminal trial, or 
that a civil litigant may be unable to 
prove his case? 

Oh, yes, you can subpoena them. To 
be sure. But the unwilling, reluctant 
witness is not less so because he has a 
paper in his hand. He is not going to 
be very friendly to the one who forces 
him to undergo the publicity he dreads. 

It is not important whether the par- 
ticular witness is in fact photographed, 
televised or broadcast. The mere possi- 
bility will be sufficient. 








Only Witnesses To Be 
Qualified Extroverts? 

Shall we be reduced to using only 
extroverts as witnesses? And shall we 
be forced to bribe a “ham” with the 
promise that he will be televised ?— 
and alter the proper development of a 
case to call the “ham” when the camera- 
men are ready? 


It is interesting that two of J. R. 
Wiggins’ “four basic propositions”! beg 
this whole question. They assume that 
the sole objection is to the physical use 
of the camera or other device in the 
courtroom and, if the “photographic 
record can be made” without adverse 
effect, that there is no other objection. 
Actually the most serious objection, 
from the standpoint of the party or the 
witness, is what is done with the so- 
called “record” after it 
courtroom. A judge could prevent the 
camera or other device from being so 
used as to distract the fair progress of 
the trial, but it is doubtful if a judge 
could adequately control the scissoring, 
the editing, the comment, etc., that 
build up the final product. And it is 


leaves the 


the publication and broadcasting of 
that final product which does the 
damage. 

To the properly controlled use of 
proper equipment in the courtroom, I 
see no objection. That is not the con- 
troversy although, as Mr. Tinkham? 
well points out, the newest equipment 
is not in fact used except in the staged 
demonstrations. 

And if the judge has nothing else to 
do, he could possibly see that only 
proper equipment is used and that it 
is sed only in a proper and fair way. 
But what would that involve? Must 
we now educate our judges in the in- 
tricacies of the constant improvements 
in cameras, stroboscopic and other 
electronic flash-lighting, infra-red and 
ultra-violet photography, television cam- 
eras, color television, lighting, camera 
angles, microphones, etc., etc., so that 
they will be able to make sure that only 
the latest and most improved devices 
are in use, and are properly used, so 
as to minimize distraction, and are 
fairly used as between the parties? 

And if only the very latest and most 
improved devices can be used, what a 
howl there will be from the less well- 
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financed media, who cannot afford to 
buy the very latest and most improved 
devices! How can an enforceable line 
be drawn? 

Will there have to be an inspection 
and demonstration of equipment and 
methods after the bailiff opens court 
and before the first question is asked? 
How much time must the lighting men 
have to arrange their apparatus? How 
much space must be made available 
for the TV cameras and recording ap- 
paratus? What electrical supply must 
a courtroom have? Will the trial have 
to be interrupted to accommodate the 
TV people who rush in with their 
equipment at 3:30 for a live broad- 
cast? And will a breach of the rules 
justify a mistrial? 

We have always supposed that to 
conduct a trial properly requires the 
full attention of a competent judge. 
Will there have to be another judge to 
handle all these matters? 
if the one judge gives even part of his 
attention to these media matters, to 
that extent he is not giving to the trial 
itself the full attention to which the 
parties are entitled. 


If not, and 


Media Seek 
To Make Money 


Another point: These press, TV and 
radio people, no matter how they gloss 
it over, are really trying to make 
money out of publicizing trials. They 
work for profit-seeking organizations 
and their jobs depend upon making 
that profit. They are not engaged in 
publicity for righteousness’ sake alone, 
but to sell papers, and to sell time on 
the TV and radio. They admit, I un- 
derstand, that they will give coverage 
only to the more sensational episodes 
in what they consider newsworthy 
trials. That admission demonstrates the 
importance of the commercial factor 
and the emptiness of the righteousness 
claim. They will not, and cannot, cover 
even all of those trials and will prob- 
ably cover no part of the minor litiga- 
tion where abuses are more likely. The 
money-making factor might not be im- 
portant if there were evils in our courts 
which could be brought to light only 
by such publicity. But no one so con- 
tends. 


That the media will cover only the 
more sensational episodes brings up 





Arch M. Cantrall is now back in 


private practice in Clarksburg after 


serving for nineteen months as Chief 
Counsel of the Internal Revenue 
Service under the Eisenhower Ad- 
ministration. He is a former Presi- 
dent of the West Virginia State Bar. 





another point. What about fairness and 
impartiality between the parties to the 
trial, between the witnesses, and be- 
tween the other participants, when 
some are publicized and others are 
not? Will there be a striving to be 
sensational, and hence newsworthy ? 

The media people base their case on 
the claim that what they will publicize 
is a “record”. But it cannot be a rec- 
ord in the legal sense; the ultimately 
publicized sensational episode can by 
its very nature be only a partial report, 
emphasizing its own sensationality, and 
with no regard to over-all fairness, ac- 
curacy and completeness. 

To call what is publicized a “record” 
is to imply that it is a true report of the 
trial. But the media people will be un- 
der no obligation to report what is, in 
their view, less sensational and hence 
less newsworthy, even though in law 
or in fact it may be far more important 
for the purposes of the particular trial. 
The so-called “record” may thus give 
a completely biased, out-of-context and 
misleading impression. 

To the extent that public sentiment 


is reflected in the results of trials—and 





1. Should Canon 35 Be Amended? 42 A.B.A.J. 
838, September, 1956. 

2. Should Canon 35 Be Amended? 42 A.B.A.J 
843, September, 1956. 
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in the long run it inevitably is—is it 
desirable thus to emphasize isolated 
sensational episodes? 

Is it desirable that the judge or 
juror, who spends his evening with 
newspaper, radio or television, should 
be exposed to repeated emphasis of the 
sensational episodes of the case he is 
trying, and to the accompanying com- 
ment on the sensationality? Can we 
effectively guard them against that 
exposure ? 

Is all this fuss a counterattack by the 
media people to head off any attempt 
to develop the English rule in this coun- 
try—forbidding pretrial in the media 
and permitting only factual reporting 
of what happens in court? That is the 
rule we should be seeking to establish. 

Still another point: A staged demon- 
stration by one or two eager-to-please 
and carefully selected media people— 
that is one thing. But the normal un- 
organized mob of competing photog- 
raphers, reporters, feature-specialists, 
movie people, TV-men, etc., each com- 
ing and going as his own schedule re- 
quires, each with his own equipment, 
each striving to do the best he can for 
himself and his boss, and when he gets 
it to rush it out for the next edition— 
that is something else. Regard what 
has happened in some congressional 
committee hearings, for an example. 


Will Judges Need 
Press Secretaries? 

If all media—my, that’s a nice, 
smooth and innocuous-sounding, im- 
pressive word—if all the newspaper, 
wire service, network, radio station and 
TV station people are not permitted 
equal privileges according to their in- 
dividual interpretations of what is per- 
missive, what storms there will be! And 
what of the free lancers, the commer- 
cial photographers, etc., who make a 
living by taking pictures to sell to the 
media? Are they to have equal rights? 
Must each judge solve all these prob- 
lems day by day and moment by mo- 
ment as they arise? They can be solved 
in no other way, because only as sensa- 
tional moments arise will the reporters 
and photographers rush in to cover 
them. Will every judge have to have a 
press secretary to control all this and, 
inevitably, to “co-operate” with the 
media by letting them know when 
something hot is coming up? 

There should be less talk of the dig- 
nity and decorum of the court and the 
courtroom, and more of the effect upon 
the parties and their witnesses of the 
knowledge that what they say and how 
they act on the witness stand and in the 
courtroom may with the approval of 
Bench and Bar be spread on the TV 


screens and the front pages of the 


Federal Tax Conference 


The Fourteenth Annual Federal Tax 
Conference sponsored by the Univer- 
sity of Chicago Law School in co- 
operation with University College will 
be conducted October 25, 26 and 27 
in the Prudential Building Auditorium, 
Chicago. John Potts Barnes, a Chicago 
lawyer, is the conference chairman. 

Approximately four hundred lawyers, 
accountants, controllers and others in- 


terested in taxation throughout the 
United States are expected to attend 
the meeting to hear experts discuss 
various tax problems and developments. 
The effect of the new administration in 
Washington also will be considered. 
Stanley S. Surrey, Assistant Secre- 
tary of the Treasury for Taxation, and 
Mortimer M. Caplin, Commissioner of 
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papers and broadcast over the radio. 

I cannot believe that publicity of this 
kind will be conducive to the better ad- 
ministration of justice. | am forced to 
believe that laymen will think it is a 
self-seeking movement by Bench and 
Bar to obtain favorable personal pub- 
licity. 

Where judges and prosecutors are 
elected, the pressure on them would be 
tremendous, especially in election years. 
Only the very strongest could wholly 
resist the temptation so to arrange 
things that, at the least, he would be 
depicted at a flattering angle, etc. 

Pretty soon we shall be having night 
trials so Bench and Bar can be broad- 
cast over live television in the perform- 
ance of their duties, to reach the larg- 
est audiences. 

And, I suppose, to the bailiff, clerk 
and reporter there will soon be added 
other court officials, the make-up artist, 
the director, the producer and all the 
rest. 

What is the purpose of a trial? Is it 
to reach a decision between the state 
and the accused, or the plaintiff and 
the defendant, in a trial conducted ac- 
cording to law? Or is it to publicize 
the participants and to sell newspapers 
and TV and radio time? 

It’s the old, old story of the camel 
and the tent. 


Internal Revenue, will address the Con- 
ference. 


Further details on 
speakers and subjects will be released 


at a later date. Those who wish to 


other special 


attend can obtain further information 
from John B. Acheson, University of 
Chicago, 65 East Lake Street, Chicago 


1, Illinois. 










Prepare Now for Machine-Assisted 


Legal Research 


One of the principal assets of a lawyer is his time. It follows that if 
the time spent on legal research can be reduced, his productivity can 
be increased, to the benefit of both lawyer and client. The development 
of electronic data retrieval machines offers a promising avenue for 
cutting down the time needed for legal research, but there are sub- 
stantial problems that must be solved. Mr. Freed suggests that the 
organized Bar should act now to formulate standards that electronic 
data processing systems must meet if they are to perform legal research 


satisfactorily. 


by Roy N. Freed ¢ of the Pennsylvania Bar (Philadelphia) 


In THE HEADLONG rush to harness 
information retrieval technology for 
use in legal research, there is a real 
danger that the interests of the Bench 
and Bar in the development of the 
most efficient systems will be over- 
looked or sacrificed to achieve short- 
term accomplishments. The organized 
Bar must take a hard look right now 
at where we stand with machine- 
assisted legal research and particularly 
at the direction in which we should be 
moving.' It must determine what qual- 
ities are essential to an efficient, fully 
modern system, and it must communi- 
cate its requirements to the developers 
of potential systems. This article will 
propose some guideposts for this in- 
quiry and some goals for consideration. 


No Compromise 
With Efficiency 

Research into the feasibility of me- 
chanical and electronic assistance in 
legal research is proceeding in many 
quarters, independently and without 
co-ordination, and without adequate 
evaluation by the potential users. Un- 
doubtedly, systems will be offered com- 
mercially within the reasonably near 
future. It will be unfortunate if those 
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systems are substantially less efficient 
than they can be and, by force of 
circumstances, thereby prevent the 
achievement of as highly efficient a 
system as possible. This situation could 
come to pass in two ways. The estab- 
lishment initially of a deficient major 
system for widespread use might dis- 
courage superior competition because 
of the great expense involved in set- 
ting it up and operating it. Or a num- 
ber of systems of much less extensive 
use might utilize non-standardized in- 
dices, thereby burdening the Bench and 
Bar with an unnecessary multiplicity of 
searching tools. 

Although no system could or should 
be forbidden by any authority, the 
proponents of various projects can be 
influenced to adopt desired features by 
the establishment of goals or standards 
that are expected of those systems. For 
self-protection, the organized Bar must 
set up a body to promulgate these 
goals or standards fairly promptly, 
even if only tentatively and piecemeal. 


Machine Searching 
Is Professional 

Before lawyers unacquainted with 
the new machine information process- 


ing technology become alarmed over 
potential inroads by machines into the 
ostensibly intellectual activity of legal 
research, let us define the anticipated 
role of the machines. Legal research 
is actually a two-step operation. First, 
legal literature applicable to a particu- 
lar question is located. That literature 
might include constitutions, statutes, 
case decisions, administrative regula- 
tions, restatements, law journals, trea- 
tises and similar material. Then, the 
relevant items are analyzed, and a 
statement of the law or a legal argu- 
ment is created. Only the first step, 
the finding of relevant legal literature 
is seriously being considered for mech- 
anization in some fashion. The opera- 
tion is called information retrieval. 

No matter what specific finding tools 
are devised, it will still be possible to 
redefine continually the underlying 
legal question in the course of search- 
ing. Successive questions can be pre- 
sented to a machine in the same way 
that we now select new avenues of ap- 





1. For bibliographies on machine assistance 
in legal research, see M.U.L.L. 58S4; Lawlor, 
M.U.L.L. 59D4b; and Hayden, M.U.L.L. 60J4a 
and b. (M.U.L.L., Mopern Uses or Locic mv Law, 
is a quarterly newsletter of the American Bar 
Association’s Special Committee on Electronic 
Data Retrieval. It is published at Yale Univer- 
sity; $4.00 per year.) 
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proach as we find ourselves in blind 
alleys or get fresh ideas from the ma- 
terial we turn up. The law-finding ma- 
chines will have an effect on the truly 
professional nature of law practice no 
more harmful than did the typewriter. 


Machine Searching Merits 
Sympathetic Consideration 

The possibility of securing substan- 
tial advantages from improved systems 
of law finding warrants the sympathetic 
consideration of the subject by law- 
yers. Of course, our present system of 
organizing recorded legal literature has 
been the envy of other professions for 
many years. It is an elaborate indexing 
arrangement that offers the manual 
searcher substantial assistance in mak- 
ing his way through the tremendous 
accumulation of legal materials. Law- 
yers can be justly proud of their sys- 
tem and the way in which they have 
used it. The availability of machine 
assistance, however, now requires a 
careful analysis of the adequacy of 
our current methods of law searching 
in the light of the latest information 
processing technology. Machine sys- 
tems are believed to offer the legal 
profession the potentiality for greater 
efficiency, lower costs, reduced drudg- 
ery and increased time for genuinely 
professional functions. How these ad- 
vantages might be achieved will be 
explored in detail later, after a quick 
look at some of the fundamentals of 
machine searching. 

We must approach the promised new 
world of machine law searching with 
an open mind. Undoubtedly, our cur- 
rent notion of the artistic and unscien- 
tific nature of the law finding activity 
is in large part a rationalization of a 
situation less than ideal. The indexing 
for our present system is far from per- 
fect, and we have adapted our proce- 
dures to compensate for the deficiencies. 
To assuage the burdens, we have de- 
veloped the notion that law searching 
inherently is essentially a fluid opera- 
tion that evolves as each search pro- 
gresses. Now let us see if that notion 
is correct. 

Not fortunate to have as elaborate 
a system for manual searching as the 
lawyers, our fellow professions prompt- 
ly investigated machine assistance in 
information retrieval. By now, exten- 








sive machine systems are in use in 
other areas, and additional systems are 
being adopted continuously. Two major 
systems are operating in the fields of 
chemistry and metallurgy. Probably 
all leading pharmaceutical manufactur- 
ers have their own systems. Many 
large manufacturers in other fields and 
branches of the Government also have 
adopted machine searching.” 


The Searching Machines 
Are Varied 

Although the most dramatic ma- 
chines being considered for informa- 
tion retrieval of legal materials are 
electronic computers (or computer- 
type machines with searching but not 
arithmetic capabilities), substantially 
simpler devices also are contemplated. 
In the latter class are “peek-a-boo” set- 
ups to find relevant items indexed on 
punched cards. Cards for the appro- 
priate groups of individual basic index 
terms that together represent the com- 
plex concept sought are superimposed 
over a light, and the locations at which 
the light rays show through indicate 
the potentially relevant documents. 
Somewhere in the middle, in terms of 
complexity and expense, are the famil- 
iar punched cards sorted by machine. 

The general nature of the machines 
or devices used are significant because 
of their varying capacities and costs of 
acquisition and operation. The less ex- 
pensive ones, like the light boxes and 
punched card sorters, can be used 
right in a lawyer’s office, but arrange- 
ments will have to be made to update 
the cards to reflect new cases and appel- 
late treatment of decisions already re- 
corded. However, the full-fledged com- 
puters and computer-type machines 
undoubtedly will have to be operated 
at central locations and provide service 
to widely scattered customers by wire 
or similar communication. Probably, 
they will report the results of their 
searches on machines in the customers’ 
offices, projecting the full text for 
prompt visual check of relevance and 
then printing instantaneously upon 
command the items selected. Of course, 
like the peek-a-boo and machine sorted 
punched card methods, they could re- 
port only citations, forcing the system 
user to resort to the books to determine 
relevance. 
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The Indexing Technique 
Is the Key 

From the lawyer’s point of view, 
probably more important than the 
machines or devices are the indexing 
techniques that will be utilized. Some 
means must be adopted for tagging 
each item of legal literature to be in- 
cluded in the system so that it can be 
found when it is relevant to a specific 
question. Currently, we rely upon a 
series of separate indices to books, 
statutes and legal periodicals, descrip- 
tive word lists, and the West Key 
Number System. In manual searching, 
the quantity of index entries always is 
limited by the practical consideration 
that people are able to work efficiently 
only with relatively small masses of 
data. Although not inherent in a 
manual searching system, recall, in 
addition, how our legal literature is 
fragmentized into entirely distinct 
bodies of information, each accessible 
through its own index. Machine search- 
ing permits a fresh approach to index- 
ing because it can handle substantially 
greater amounts of index-type finding 
tags, permitting both deeper and wider 
indexing in a single, comprehensive 
system, 

Two major indexing techniques for 
machine use now being considered are 
(1) searching by means of natural 
language text words themselves and 
(2) key words. The important features 
of each will be reviewed briefly. 

The natural language text approach 
is very attractive because it obviates 
the need for analysis of documents and 
the assignment of index words. It is 
based on the assumption that the indi- 
vidual words of a document, as distin- 
guished from the words grouped in 
sentences and larger segments, disclose 
its contents. Although that approach is 
not feasible for manual use, purely 
from a mechanical point of view, it 
becomes possible with the assistance of 
high speed electronic machines. How- 
ever, thus far many linguists feel that 
the approach is not valid and hence not 
efficient.* They insist that the informa- 


2. Bello, How To Cope with Information, 
Fortune (September, 1960). 

3. See, for example, Bar-Hiliel, Some The- 
oretical Aspects of the Mechanization of Lit- 
erature Searching, April, 1960, Technical Re- 
port No. 3, PB161547, U. S. Department of 
Commerce, Office of Technical Services. Com- 
pare, Swanson, Searching Natural Language 
Text by Computers, Science (October 21, 1960), 
pages 1099-1104. 
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tion content of a document is not re- 
vealed by its individual words. It may 
be, as its proponents contend, that this 
method is feasible for limited categories 
of documents.* When scientific experi- 
ments are conducted to compare the 
efficiency of this approach with more 
traditional indexing, we shall be in a 
better position to judge wisely. 
Key-word indexing has greater ac- 
ceptance by far. It contemplates that 
individual words will be assigned free- 
ly to indicate the information content 
of documents. The words may relate 
to legal concepts, procedural matters, 
purely factual aspects, names of courts 
and judges, or any other approach by 
which a search might be conducted. 
Assignment of the index words is rela- 
tively simple and free from error be- 
cause they generally identify basic or 
simple concepts or items of informa- 
tion. On the other hand, searching by 
means of key words can be highly 
efficient because they are combined for 
that purpose to designate complex con- 
cepts, and 
made-to-order 


these combinations are 
specifically for each 
search question. 

Of course, pure key words are not 


ideal searching tools. Unless the rela- 
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tionship they bear to each other in the 
original document is indicated in some 
way, a reverse combination by the 
searching machine will produce irrele- 
vant material. Searching by means of 
the words “labor” and “contract”, for 
example, could turn up information on 
both “labor contract” and “contract 
labor”, two very different concepts. 
Various approaches are suggested by 
indexing specialists to avoid this syn- 
tactic deficiency that will produce un- 
wanted items or “false drops”. 
Another major consideration in us- 
ing any index system is the extent to 
which the key words have generally 
accepted meanings. The less the general 
agreement on definitions, the greater is 
the risk that relevant material will not 
be found. Indexers and 
must try to use the same viewpoint in 


searchers 


selecting key words in their respective 
functions. 

Key-word indexing usually requires 
the creation of a dictionary for use 
both in indexing and in searching. It 
becomes a very useful tool, and it helps 
to overcome many pitfalls when it an- 
ticipates the known problems, includ- 
ing the need for syntactic duplication, 
and incorporates synonyms extensively, 
like a thesaurus. 


Substantial Advantages 
Are in Store 

Substantial advantages are in store 
for lawyers from the use of machines 
and appropriate indexing techniques to 
aid in legal research. As indicated, 
these advantages will involve improved 
economics, greater professional effi- 
ciency and reduced physical exertion. 

Although we do not know precisely 
how much it costs us to search manual- 
ly for relevant legal literature, undoubt- 
edly the cost is very high. Profession- 
als devote considerable time to poring 
through indices for citations and to 
chasing down the books to check on 
relevance. By finding relevant refer- 
ences faster and by reducing the per- 
centage of irrelevance, machines will 
contribute real economies, unless the 
price for their service is out of line 
with their greater speed or accuracy. 

Machine searching can provide great- 
er efficiency if it turns up important 
relevant material that otherwise would 





not have been found. It can do this in 


two ways. It can search for material 
without the blinders of arbitrary cate- 
gories of literature in terms of fields or 
sources of law. No longer need we 
overlook important authorities relating 
to contracts in general merely because 


labor 


agreements and were pigeonholed in 


they resulted from collective 
that category. Similarly, obscure stat- 
utes need not be skipped in areas com- 
monly associated with common law. 
In addition, the machine can pursue its 
searches unerringly if it is properly 
instructed, without the perceptual fail- 
ings of humans, exaggerated by fatigue. 
The machines will not miss any docu- 
ments identified with the same index 
tags as those selected for the search. 
They never become tired or bored. 

By reducing the time spent on the 
sheer drudgery of reading lengthy 
indices and climbing up bookshelves, 
the lawyer will have more time for the 
truly professional aspect of his work. 
He can either analyze his questions 
more thoroughly or handle more mat- 
ters in the same time. His professional 
performance and economic situation 
both can benefit. 

The adoption of machine searching 
is not without a negative side. It will 
require learning a new method for find- 
ing the law, including both an appar- 
ently new index and new mechanics. 
Undoubtedly, the actual trauma of this 
change will be much less severe than 
it might appear prospectively. The in- 
dex vocabulary will be made up of the 
very words with which we already are 
familiar. The initial shock of having 
to formulate search questions precisely 
will be of short duration when the com- 
pensating advantages are seen and the 
ability to submit successive requests is 
recognized. Although it might be feared 
that the supreme efficiency of the ma- 
chines will overwhelm us with relevant 
material, that be controlled by 
careful limitation of the scope of each 
search. 


can 


In this discussion, we are sidestep- 
ping a very critical practical factor, 
namely, how the tremendous contents 
of the existing law library will be put 





4. Specifically, John F. Horty, Director, 
Health Law Center, University of Pittsburgh 
considers that statutes are such documents. 

5. Biunno, History of Electronic Methods for 
Legal Research, M.U.L.L. 60S1d. 
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ito a machine search system. This 
volves mechanics and the related 
aspect of costs; both are complex sub- 
ects requiring more extended treat- 
ment than possible here. However, the 
course of action being proposed by this 
article is not dependent upon a famili- 
arity with these factors, and even may 
be a necessary preliminary to a deci- 
sion on the aspects omitted. Uncompli- 
cated by considerations of a mechani- 
cal nature, the proposal can be resolved 
solely on its own merits. 


Research Projects in Process 

Many research projects are in proc- 
ess now looking for systems that prom- 
ise to emancipate lawyers from manu- 
ual law finding. Some of them will be 
identified briefly. Only a portion of 
them are being conducted with a view 
to developing a commercial service. 

At the University of Pittsburgh 
Health Law Center, John F. Horty, its 
director, is conducting a program for 
searching through statutes by means of 
natural language text, without index- 
ing.® Mr. Horty feels that statutes are 
drafted carefully enough to disclose 
their contents through their individual 
text words, in combinations. This meth- 
od was demonstrated at the August, 
1960, Annual Meeting of the American 
Bar Association in Washington, D. C. 

At the Center for Documentation and 
Communication Research, Western Re- 
serve University, a pilot project was 
run recently to prove the feasibility of 
indexing by means of key words sup- 
plemented with elaborate “role indica- 
tors” to preserve syntactic relation- 
ships. In this project, the sales section 
of the Uniform Commercial Code was 
used, again statutory material.? 

The United States Patent Office has 
set up a system for locating design 
patent law case reports by means of a 
simple key word technique. It used as 
documents the headnotes of decisions 
in that field and included judges’ 
names in the indexing. This system also 
was demonstrated at the 1960 Ameri- 
can Bar Association Annual Meeting 
by Don D. Andrews, Director of the 
Office of Research and Development of 
the Patent Office.® 

Additional projects are either in 
operation or in prospect at a number 
of institutions, including Southwestern 


Legal Foundation (Robert A. Wilson, 
Director of Research), Dallas, Texas; 
University of Southern California, 
School of Law (Professor Edgar A. 
Jones, Jr.), Los Angeles, California;® 
University of San Diego, School of 
Law (Professor George Yahn), San 
Diego, California; and Oklahoma State 
University (Professor Robert T. Mor- 
gan), Stillwater, Oklahoma.'” 

A number of machine manufactur- 
ers, law book publishers, foundations, 
and government agencies also are con- 
ducting or financing explorations in 
this area, the details of which have not 
yet been publicized. 

In view of the developments thus far 
and the prospects for some form of 
machine assistance in legal research in 
the foreseeable future, now is the time 
for the members of the Bench and Bar, 
who are the potential users of any 
system ultimately commercialized, to 
specify what they want from these sys- 
tems. To start the thinking in that di- 
rection, I propose below some areas 
in which standards should be devel- 
oped, and, wherever possible, particu- 
larly in the case of efficiency and cost, 
specific quantitative limits or ranges 
should be stated. The project of set- 
ting standards is essentially one of 
systems engineering and should be 
carried out by the lawyers with the pre- 
cision and objectivity of an engineer. 

1. Scope of index. 

(a) An official standard dictionary 
of index words should be created for 
all legal literature, and a continuing 
official body should be established to 
supervise its regular revision. 

(b) A single, universal index should 
be used for all legal literature so that 
it will be possible to search with ma- 
chine assistance constitutions, statutes, 
case decisions, administrative regula- 
tions, and restatements, as a minimum, 
and preferably law journals, treatises, 
encyclopedias and similar materials, in 
addition. 

(c) The indexing technique should 
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permit the searching of all types of 
literature simultaneously, regardless of 
the respective fields of law in which the 
specific materials ordinarily would be 
pigeonholed. 

(d) The indexing system should per- 
mit the making of highly selective 
searches, limited, as desired, to particu- 
lar time periods, jurisdictions, types of 
legal literature, courts, judges, and 
like factors. 

2. Efficiency. 

(a) The system should be as effi- 
cient as possible in finding relevant 
materials within the scope of each 
search question properly presented. 

(b) The system should produce an 
absolute minimum of irrelevant refer- 
ences, the acceptable minimum being 
somewhat greater if full text is deliv- 
ered than if only citations are given. 

3. Cost. 

(a) The cost of machine assistance 
should be low enough to attract wide 
use. Ideally, it should make possible 
legal research by many lawyers for 
whom it now is too expensive. 

4. Convenience. 

(a) The indexing system should be 
simple enough to enable search users 
to learn rapidly how to operate it ac- 
curately, preferably without the regu- 
lar assistance of a librarian. 

(b) The mechanics of the entire sys- 
tem should permit searches to be made 
promptly, if not instantaneously, and 
with an absolute minimum of incon- 
venience in presenting questions and 
receiving answers, preferably right 
from each lawyer’s office. 

5. Security. 

(a) All searching systems used in 
common by numbers of lawyers must 
have safeguards to insure absolute 
secrecy of searches. 

The Electronic Data Retrieval Com- 
mittee of the Section of Bar Activities 
of the American Bar Association has 
had responsibility for a number of 
years for following developments in 


this field. 





6. “Applications of Electronic Data Process- 
ing Systems to Legal Research,” Procrrepines 
or THe Exvecrronic Data RerrirvaL COMMITTEE 
or tHE Bar Activities SECTION OF THE AMERICAN 
Bar Association, August 29, 1960, Washington, 
D. C., pages 3-13 (Bureau of National Affairs) . 
Dickerson, Electronic Law Searching, M.U.L.L. 
60S1b. Horty, Electronic Data Retrieval Tech- 
niques Surveyed, Vircinta Law Weexty (Feb- 
ruary 16, 1961), pages 2-3. Freed, Pushbutton 
Research: Automation In the Law Library, 
Tue Sutneie (January, 1961), page 11. 
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by Daniel J. Cantor 


Uber THE WISE and energetic 
leadership of John C. Satterfield, 
President-Elect of the American Bar 
Association, attention has been di- 
rected to the scope and depth of the 
economic dilemma of the lawyer. Yet 
current efforts to re-establish the lead- 
ing income position of the American 
lawyer may meet with limited success 
unless they are supported within the 
legal profession by strong efforts to 
develop concepts, approaches and paths 
of action to increase economic oppor- 
tunity and improve management effec- 
tiveness. 


Competent Service and 
Public Awareness 

Of primary concern is the question 
of whether the legal profession is ade- 
quately, effectively and economically 
serving its potential public in all of the 
areas in which it considers itself com- 
petent. 

It seems pertinent to determine how 
many of the lawyer’s fields of service 
are known and how much their scope 
is understood by the lawyer’s current 
and potential clients, to specialists in 
services other than the law and even 
to lawyers themselves. If the lawyer’s 
services are not known to these groups 
in a desirable light, it is probable that 
their services will not be utilized often 
enough. If the lawyer can provide the 
most competent, effective and econom- 
ical service but is not being consulted, 
then the public as well as the lawyer 
is the loser. 


Improving the 
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Now as never before in the history of the legal profession, there is a 
consciousness of the need for taking action to improve the economic 
status of the average lawyer. Mr. Cantor writes that present programs 
may not be enough, and that much more intensive effort may be needed 
to restore the Bar to its former position of being among the best-paid 


professions. 


It is well known in many parts of the 
United States that most persons associ- 
ate the terms “estate planning” with 
their bank or insurance agent, “real 
estate” with a real estate broker, and 
“tax problem” with an accountant. 

Social scientists, psychologists and 
psychiatrists are interesting themselves 
in such fields as domestic relations, 
criminal law and juvenile delinquency. 
Non-lawyer representation is frequent 
before administrative agencies. Other 
forms of service have appeared that 
present a necessity for co-ordination 
between other disciplines and the law. 

At least one community reacted fav- 
orably to the suggestion that certain 
types of activity were in the category 
of “lawyers’ work”. The real estate de- 
velopers of the community in a gesture 
of understanding suggested that law- 
yers handle the preparation of the 
deeds for a large development. How- 
ever, the preparation of the deeds took 
four to six weeks with the result that 
the developer had to “carry” the prop- 
erty during that time. The failure of 
the lawyers to complete the deeds on 
time resulted in this work being turned 
over to a real estate office. 

The encroachment of other services 
has long been recognized by the Bar. 
However, it seems pertinent to assess 
whether the lawyer’s client relations, 
organization, effectiveness and cost of 
his work in areas of competitive service 
are as convincing, as well administered, 
as conscious of time requirements and 


as economical as those of his competi- 


tors. 


Awareness of the Public 

Among the reasons for non-use of 
lawyers’ services is the fundamental 
fact that the public in general, and 
individuals and enterprises in particu- 
lar, are not as well informed of the 
extent and value of legal services as 
they should be. 

The Annual Legal Check-up devel- 
oped by the State Bar of Michigan is 
being used and is gaining favor. This 
provides a vehicle for lawyer-client 
communication on fields of law that 
can be of value to the client. 

Elementary matters of great impor- 
tance are included in this annual check- 
up that are often not brought home to 
the client public. One of the simplest, 
for example, along with real estate, tax, 
accident and other matters, is a peri- 
odic review of wills. 


Publications of the 
Organized Bar 

Leaders in the legal profession who 
are interested in economics of the Bar 
say that there is no rule of ethics for- 
bidding institutional advertising by bar 
associations. Cullen Smith, of the Waco, 
Texas, Bar, made these comments on 
this subject at the February, 1960, 
Midyear Meeting of the House of Dele- 
gates of the American Bar Association 
in Chicago: 


The Bar has the duty and obligation 
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to help the lawyer understand the 

economic] problem and then to help 
him reach the solution, to educate the 
people as to the services of lawyers. 


The activities that I mention here 
are not just those that we [the State 
Bar of Texas] undertook, but generally 
they are those that I think that any Bar 
of any size can use to its benefit. 

First, of course, it can start pro- 
grams on bar economics. At its month- 
ly or weekly meetings in the general 
field, the general problem of law office 
management, office appearance, the 
charging of fees, continuing legal edu- 
cation and the like can be discussed. 
Second, the Bar can establish, if it 
doesn’t already have one, a Public 
Information Committee. In Texas, we 
found that it was very beneficial for 
someone within the Bar to understand 
what needs to be said and what does 
not need to be said. 

The Bar can sponsor an institute on 
corporations, which may reach twenty, 
thirty, fifty, or a thousand lawyers. 
Those lawyers will learn how to handle 
corporation problems better, and a 
public information committee properly 
trained, either paid or volunteer, will 
know how to publicize that institute so 
that everybody in the community will 
realize that lawyers deal in the field 
of corporations (or wills, or estates, or 
real estate, whatever topic the institute 
has undertaken). 

A very easy project to carry out is 
a speaker’s bureau. . . 

Another item that we found very, 
very good was institutional advertising 
(at a cost of pennies per lawyer) 
through newspapers, through the radio, 
on television and through the co-opera- 
tion of banks (at no cost). 

(Alexander Conn, chairman of the 
Committee on Public Relations of the 
Philadelphia Bar, has also found banks 
and radio stations willing to provide 
public relations at no cost if presented 
as public service.) 

It can be seen that that sort of pro- 
gram can ‘bring great returns to the 
members of the Bar, and it is not just 
a selfish effort. It does help the public, 
if it’s true that we render a valuable 
service. The people need to be re- 
minded that they should have a prop- 
erly executed will. They need to know 
that a lawyer deals in real estate be- 
cause if they don’t know that, some 
of them are going to lose their shirt 
periodically by not having lawyers to 
advise them, and there is absolutely 
nothing wrong with the organized Bar 
participating in institutional advertis- 
ing. 

The reasons for an individual attor- 
ney not advertising are completely 
different. The organized Bar is not 
faced with the same problem. 





Result of Non-Use of 
Lawyers’ Services 

The result of the non-use of lawyers’ 
services is well illustrated by the an- 
alysis of data obtained in the Illinois 
survey from approximately seven thou- 
sand members of the Bar. The prin- 
cipal cause of low earnings among law- 
yers was found to be an inadequate 
volume of practice of a_ properly 
chargeable nature. ! 

The income of more than half of the 
Illinois lawyers is considered by them 
to be seriously affected by an inade- 
quate volume of practice,? and the 
problem is particularly acute for young- 
er lawyers. 


Economic Training Before 
Active Practice 

Brief, but comprehensive, training in 
professional economics, law office man- 
agement techniques and practical skills 
can be of great value if it is given be- 
fore the lawyer enters active practice. 
One lawyer noted that it had never 
been necessary for him to use a check- 
ing account until he started practice, 
because his parents had paid all his 
expenses and bills. 


A course in professional economics 
in the senior year of law school, coupled 
with a practical skills course such as 
that sponsored by The North Carolina 
State Bar can be of enormous benefit. 

A fundamental knowledge of the ad- 
ministration of a law practice, includ- 
ing economic planning, bookkeeping, 
the importance of time records, the 
amount of fees to be charged for spe- 
cific services, profitability and ethical 
considerations, can provide an indoc- 
trination for the new lawyer that will 
be invaluable. 


The Younger Lawyer 
and the Law Office 

The younger lawyer generally finds 
employment upon graduation at about 
25 years of age; he is often married 
and has family responsibilities; yet for 
several years his salary may be lower 
than that of a competent secretary of 
the same age. 

If he starts to practice by himself, 
he has a long and uncertain road until 
he reaches his peak earnings in his 
forties and fifties. 
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The younger lawyer in his own prac- 
tice receives little guidance in his 
search for solutions to his economic 
problems. If he is associated with a 
firm, guidance can be given in his de- 
velopment to make him a complete 
lawyer much earlier than if he attempt- 
ed to do this himself. 


Since the policy of most law schools 
has been to teach only principles and 
philosophy of the law and the substan- 
tive aspects, the law office would do 
well to consciously train the younger 





1. The author and his firm were retained in 
the spring of 1960 by Gerald C. Snyder, then 
President of the Illinois State Bar Association, 
for the analysis and interpretation of the data 
assembled to survey in depth the management 
practices of selected law offices throughout 
Illinois and to develop the program with the 
Illinois State Bar Association for an Economic 
Institute based on the actual needs of Illinois 
lawyers. The one-and-a-half day institute was 
held in June, 1960, at Waukegan and was at- 
tended by 1,000 lawyers. 

2. See the article “Lawyers’ Income; Illinois 
Institute Opens a New Era,” Reginald Heber 
Smith, September, 1960, issue of the American 
Bar ASSOCIATION JOURNAL. 
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lawyer in applying legal concepts and 
skills and in law office economics.* 

Knowledge of the substantive law 
without mastering the techniques of 
administration and application holds 
little promise for the economic success 
of the lawyer. 

If the young lawyer can earn his 
way or be placed in satisfactory eco- 
nomic status in a more reasonable 
time, fewer will leave the practice of 
law during the early years. Further, 
this would also have a bearing on the 
choice of profession by promising 
undergraduate students. 


Continuing Education 
and Development 

Continuing legal education and de- 
velopment may mean the difference be- 
tween marginal existence and comfort- 
able living. This can be true for the 
lawyer who has seen the need for spe- 
cialized knowledge, increased efficiency 
and improved methods of fees and bill- 
ing.* 

The aspect of adding to a lawyer’s 
effectiveness has not been neglected in 
recent years. The excellent earlier work 
of Dwight G. McCarty and Reginald 
Heber Smith has been supplemented 
by the institutes and publications of the 
Practising Law Institute, the Joint Com- 
mittee on Continuing Legal Education 
of the American Law Institute and the 
American Bar Association, of the Amer- 
ican Bar Association itseif, various 
state and local bar associations and 
certain colleges and universities. 

Continuing education of the lawyer 
in the fields of economics and manage- 
ment is being furthered by certain 
groups, but much remains to be done 
before this development can be con- 
sidered sufficiently well designed, 


Untapped Reservoirs 

The willingness to share ideas and 
successful experience has, in most 
areas of endeavor, become part of the 
national way of life. It has only re- 
cently been :considered appropriate in 
many parts of the United States for 
lawyers to include professional eco- 
nomics and management among the 
subjects for local, state and national 
consideration. 

Basic thought is needed on the role 
and support in work in the field of 
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professional economics by the lawyer 
and the law firm in regard to bar asso- 
ciation work, institutes and experience- 
sharing in the form of talks and pub- 
lished articles, 

There is a great reservoir of infor- 
mation on professional economics and 
management that is as yet virtually 
uncommunicated. 


Economic Research 

Programs for fundamental research 
in legal economics, as well as co-ordi- 
nated and continued gathering and in- 
terpretation of data, is slowly being 
developed.® 

The gathering of historical economic 
data and information is, of course, a 
satisfaction to historians. A major aim, 
however, is to provide material which 
can be analyzed, interpreted and trans- 
lated into action; it is important to be 
able to predict trends that will enable 
the lawyer to provide better service at 
a higher income. 


Surveys need not be restricted to the 
members of the legal profession. If the 
information desired pertains to young- 
er lawyers, to competing services, or 
to public motivation, certainly these 
segments of the population should be 
included. In order to find out why the 
net income from the practice of law is 
inadequate to a great number of law- 
yers, it may be necessary to consider 
more than fees and client charges or 
improved efficiency. However, these 
latter items are at least within the law- 
yer’s present control, and the other 
problems may take much longer to 
answer. If strong support is not given 
today to the determination of economic 
problems and how to approach them, 
then several years from now the prob- 
lems will be more deeply rooted and 
the solutions more difficult. 

Economic research and _ resultant 
programs need be more than “one- 
shot” campaigns. Data gathered many 
years ago tend to be accepted merely 
because no other information is avail- 
able, even though the data have long 
since become more a matter of history 
than a representation of present condi- 
tions. Obsolete data lead analysts to 
“flog a dead horse”, while impertant 
current information is neglected and 
trends are ignored. 


Legal Economics 
More Complex 

Comparisons between medicine or 
dentistry and the law have often been 
made in recent years in discussing eco- 
nomic success. Both the medical and 
dental professions have devoted much 
more time and thought than the legal 
profession to economics since World 
War II. Yet when we recognize that the 
problems, judgment and decision-mak- 
ing required in economics and manage- 
ment for the legal profession are much 
more complex than in either medicine 
or dentistry, we can see that the pro- 
fessional economics for the average 
lawyer has been relatively neglected. 


One stumbling block has been the 
desire for a complete and perfect sys- 
tem that will provide the lawyer with 
a self-administrating law office. Cer- 
tainly a pattern of management and 
system that provides procedures for 
most situations and principles, policies 
or guidance for others, is infinitely bet- 
ter than nothing, even if it is not 
perfect. 

Commercial systems are available or 
systems and controls can be designed 
for almost any law office. 

The senior or managing partner of 
a growing office has often been con- 
nected with one law firm only. These 
managing lawyers are much in need of 
specific information, preferably related 
to individual fields of law as well as to 
their general practice, on such subjects 
as fee charges and how to bill, plan- 
ning the growth of their practice, time 
and financial records, filing, specialty 
libraries, organization, division of 
labor, training and development of 
young lawyers, use of secretaries, mod- 
ern equipment, internal compensation 
and salary plans, etc. 





3. A well-developed presentation on “Law 
Office Training Programs for the Young Law- 
yers”, by Theodore Voorhees, appears in the 
February, 1961, issue of Law Orrice Eco- 
NOMICS AND MANAGEMENT, Callaghan & Company. 

4. See Gerhart, The Art of Billing, Law 
Orrice Economics AND MANAGEMENT (May, 
1960); Merrell, The Calculation and Collection 
of Attorney’s Fees, ibid. (August, 1960). 

5. Among these activities is a sub-committee 
of: the American Bar Association, headed by 
John D. Conner, of Washington, D. C., which 
has been developing the pattern for a uniform 
state survey. This work is under the over-a!! 
direction of Lewis F. Powell, Jr., Chairman, 
Special Committee on Economics of Law Prac- 
tice, American Bar Association. Information 
concerning the project may be obtained from 
Eugene Piazza, Jr., Director, Economics De- 
partment, American Bar Association. 
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Often while emphasizing the more 
visual and readily recognizable aspects 
of law office economics and manage- 
ment, such as a specific form or system, 
the business aspects, including eco- 
nomic strategy and planning for the 
firm, are relatively neglected. These in- 
volve such difficult and complex con- 
siderations as the optimum size of the 
firm for the immediate future, a profit- 
ability analysis, the organization of the 
firm for specialization, advance plan- 
ning for space or relocation, the ob- 
taining of clients, the development of 
young lawyers, the merging of prac- 
tices. These areas of economics may be 
less dramatic, but are generally of 
great importance. 


Mergers and Mixtures 

There seems to be a predictable trend 
toward more group practice and the 
desire for true partnership arrange- 
ments. These arrangements can be the 
product of informed advance thinking 
or the unhappy assessment of a very 
imperfect relationship at the end of the 
first year or two. 

The advantages of operating as a 
firm rather than a group or solo prac- 
tice include the opportunity to spe- 
cialize, the complementing of the abili- 
ties of those who comprise the firm, the 
impression on the community and other 
lawyers, improved management and 
methods of charges, continuity of af- 
fairs, improved library and facilities, 
and better selection of lawyer and non- 
lawyer employees. 

The problem of merger is an indi- 
vidual matter. If positive indicators 
are lacking, the small firm or solo 
lawyer had better wait until there are 
other advantages than just the satis- 
faction of more names on a letterhead. 
Size alone will not bring financial 
success. 

At the same time, we must not ignore 
the repeated results of surveys indi- 
cating that the size of the firm and the 
opportunity to specialize are two items 
that have a strong correlation with 
lawyer income. 


Management Effectiveness 

There is a relatively recent recogni- 
tion that proper economics and man- 
agement can in many instances also 
lead to improved professional perform- 
ance. With this in mind, a sounder con- 
cept of what constitutes management 
effectiveness can evolve. 

In terms of law office management 
practices, the frequently referred to 
panacea of “time record keeping” is 
important, but by no means is it the 
whole of proper management and pro- 
fessional economics. 

Ten areas of law office administra- 
tion have been set forth by the author.® 
Lawyers can rate their own offices, 
whether small or large, against the 
following list. Your rating should re- 
flect how you believe your office com- 
pares with the best practices in law 
offices or other comparable enterprises. 

The ten areas are: 

The Requirement, understood by all 
lawyer and non-lawyer members of the 
office, for quality performance and 
timely completion of assignments. 

Control of the client matter from the 
time it starts until the time the file is 
placed in permanent storage or de- 
stroyed. 

The Obtaining of adequate client 
volume and the maintaining of sound 
client relations. 

The Optimum utilization of the 
abilities and potential of the members 
of the office. 

A Policy on fees, ciient charges and 
billing that is in keeping with current 
economics, reputation, performance and 
the ethics of the profession. 

A Conscious program for internal 
compensation, personal development 
and human relations for the members 
of the office. 

Streamlined, but adequate, book- 
keeping system and financial control. 

Proper office facilities, equipment 
and library availability. 

Appraisal of the economic result of 
the efforts of the individual and of the 
firm. 
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Planning for the future. 

These are broad categories. How- 
ever, it is suggested that the strengths 
and weaknesses of the average office 
can be rated against this list. 


Summary 
Providing competent professional 
services in many instances is directly 
related to sound management practices. 
It may be that only the well-managed 
office, small or large, will in future 
years be able to attain more than a 
marginal economic return and provide 
the standard of service required by the 
public. 
Effective administration must be 
supported by economic opportunity. 
That a thoughtfully developed drive 
toward economic success can produce 
results for the individual lawyer in a 
short space of time as a result of bar 
association and law office action pro- 
grams has been demonstrated in cer- 
tain published instances, such as the 
economic programs of the Illinois State 
Bar Association and the Missouri Bar. 
Minnesota lawyers have raised their 
income 100 per cent by pulling them- 
selves up by their own bootstraps. The 
The Bench and Bar reports: 


In 1959 the average net income of 
non-salaried lawyers in Minnesota was 
$14,120—substantially a doubling in 
just eight years.* 


For the average lawyer in the United 
States, who is far from achieving his 
goal of improving his economic status, 
planned and sustained action at the 
national, local and law office 


levels is required if the drive for im- 


state, 


proved income is to be much more than 
a limited success. 





6. As printed in Law Orrice Economics anp 
MANAGEMENT (May, 1960); the emphasis shown 
is from a reprint in the Texas Bar JournnaL 
(September, 1960). 


7. From the 1959 Minnesota State Bar Eco- 
nomic Survey published in 17 THe Bencn anp 
Bar or Minnesota (November 12, 1960). Report 
by Samuel H. Morgan, Chairman of the Com- 
mittee on Fees and Law Office Management, 
and Jacob Dim, Chairman of the Subcommittee 
on Economic Survey. 








Federal Procedural Rule-Making: 


The Program of the Judicial Conference 


by Albert B. Maris ¢ 


Unoer THE authority of an act of 
Congress! the Judicial Conference of 
the United States has recently submit- 
ted to the Supreme Court for its 
approval and promulgation certain 
amendments to the Federal Rules of 
Civil Procedure, the Admiralty Rules 
and the General Orders and Forms in 
Bankruptcy, thereby marking a historic 
milestone in federal procedural rule- 
making. [Editor’s note: The amend- 
ments to the Civil and Admiralty Rules 
were adopted by the Supreme Court on 
April 17, 1961, and the Bankruptcy 
amendments on May 29, 1961.] These 
amendments are the first product of 
the program which the Judicial Con- 
ference has undertaken of carrying on 
a continuous study, in full co-operation 
with the Bench, the Bar and the law 
schools, of the operation and effect of 
the rules of practice and procedure 
which the Supreme Court is directed 
by law to prescribe for the lower fed- 
eral courts. In the light of the results 
of this study, the Judicial Conference 
plans to recommend to the Supreme 
Court from time to time such further 
changes in and additions to the rules 
as it may deem desirable to promote 
simplicity in procedure, fairness in ad- 
ministration, the just determination of 
litigation and the elimination of un- 
justifiable expense and delay. To have 
direct responsibility for this program 
the Judicial Conference has authorized 
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Judge Maris outlines the history of judicial rule-making over the 
years and discusses the program of the Judicial Conference of the 
United States and its advisory committees which have been created to 
make continuing studies of the Federal Civil, Criminal, Admiralty, 


Bankruptcy and Appellate Rules. 


Senior United States Circuit Judge for the Third Circuit 


the Chief Justice, as chairman of the 
Conference, to appoint a standing Com- 
mittee of the Conference on Rules of 
Practice and Procedure and six ad- 
visory committees reporting to that 
committee, each working in a separate 
field of procedure and each assisted by 
a distinguished legal scholar as re- 
porter. Thus the research, study and 
technical advice in the procedural field 
will be provided for the Supreme Court 
which the Court must have, in view of 
its ever-increasing case load, if it is to 
discharge its statutory duty to keep the 
federal procedure constantly in line 
with the best thinking and the most 
enlightened practice. 


Early History of Rule-Making 
by the Supreme Court 

The power of the Supreme Court to 
prescribe procedural rules has ancient 
roots. By the Act of May 8, 1792, the 
Court was empowered to prescribe from 
time to time such regulations as it 
should think proper concerning the 
forms and modes of proceeding in 
suits of common law, equity and ad- 
miralty in the circuit and district 
courts. This authority was reaflirmed 
by the Act of August 23, 1842, which 
gave the Court very broad rule-making 
power in law, equity and admiralty 
cases in the circuit and district courts 
“so as to prevent delays, and to pro- 


mote brevity and succinctness in all 
pleadings and proceedings therein, and 
to abolish all unnecessary costs and 
expenses in any suit therein”.® The 
Court had promulgated the first set of 
equity rules in 1822.4 Following the 
passage of the Act of 1842, the Court 
promulgated a set of admiralty rules 
and a second set of equity rules.® The 
Court did not, however, exercise its 
power to promulgate rules of procedure 
in common law cases, and the practice 
of conforming this procedure to that 
of the state in which the circuit or dis- 
trict court sat, which had first been 
authorized by the Act of September 29, 
1789," and continued by the Acts of 
May 8, 1792, and May 19, 1828,° was 
firmly established by the passage of the 
Conformity Act of June 1, 1872,° 
which had the effect of withdrawing 
the previously granted but unexercised 
authority of the Court to make rules of 
procedure for common law cases. 


The Bankruptcy Act of 1898!° gave 
the Court power to make rules of pro- 





1. Act of July 11, 1958, 72 Stat. 356, amend- 
ing 28 U.S.C. §331. 

2. 1 Stat. 276, §2. This act provided, however, 
that the existing practice should continue until 
superseded by rules of court or by the regula- 
tions prescribed by the Supreme Court. 

3. 5 Stat. 518, §6. 

4. 20 U.S. (7 Wheat.) 5, 5 L. ed. 375. 

5. 44 U. S. (3 How.) 9. A second set of ad- 
miralty rules was adopted in 1920, 254 U. S. 671. 

6. 1 How. 39; see 210 U. S. 508. 

7. 1 Stat. 93, §2. 

8. 1 Stat. 276, §2; 4 Stat. 278, §1. 

9. 17 Stat. 197, §5. 

10. 30 Stat. 554, §30, 11 U.S.C. §53. 
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cedure in bankruptcy cases and under 
this authority the General Orders and 
Forms in Bankruptcy were issued! 


Recent Enlargement of 
the Rule-Making Power 


In 1912 the Court promulgated new 
Equity Rules!? which greatly modern- 
ized equity procedure. But the Con- 
formity Act still continued to govern 
common law procedure in the federal 
courts and as early as 1912 the Ameri- 
can Bar Association had begun a cam- 
paign to secure legislation returning 
the rule-making power in that field to 
the Supreme Court. This effort finally 
culminated, under the leadership of 
Attorney General Homer Cummings, in 
the passage of the Act of June 19, 
1934, which empowered the Court not 
only to prescribe general rules of pro- 
cedure for civil actions at law but also 
to “unite the general rules prescribed 
by it for cases in equity with those in 
actions at law so as to secure one form 
of civil action and procedure for 
both”.18 

Following the passage of the Act of 
1934, Chief Justice Hughes announced 
that the Court had decided to exercise 
the authority thus given to unite law 
and equity under one unified system 
of rules, and shortly thereafter the 
Court appointed an advisory commit- 
tee and a reporter to prepare a draft 
of such unified rules for submission to 
it. This distinguished committee, un- 
der the chairmanship of former Attor- 
ney General William D. Mitchell and 
with the aid of Dean (now Judge) 
Charles E. Clark as reporter and Pro- 
fessor James William Moore as chief 
research assistant, produced our Fed- 
eral Rules of Civil Procedure which 
the Supreme Court promulgated on 
December 20, 1937, and which took 
effect September 16, 1938.14 


Shortly prior thereto, pursuant to the 
Act of February 24, 1933,'5 as amend- 
ed March 8, 1934,'® the Supreme Court 
had prescribed rules of practice and 
procedure after verdict, finding or plea 
of guilty in criminal cases and these 
had gone into force September 1, 
1934.17 In 194018 Congress gave the 
Court power to prescribe rules of crim- 
inal procedure prior to and including 
verdict, finding or plea of guilty, thus 


covering the remainder of the criminal 
procedure field. The Court thereupon 
appointed!® an able advisory commit- 
tee under the chairmanship of Dean 
(later Chief Justice) Arthur T. Vander- 
bilt, assisted by Professor (now Judge) 
James J. Robinson as reporter, with 
authority to prepare a complete set of 
criminal rules including procedure after 
verdict as well as up to and including 
that event.2° The Federal Rules of 
Criminal Procedure subsequently pre- 
pared by the advisory committee were 
adopted by the Court?! and became 
effective March 21, 1946.22 

In 19407% Congress had also au- 
thorized the Court to prescribe rules 
of procedure for the trial of petty 
offenses before United States commis- 
sioners and for the taking and hearing 
of appeals to the district courts there- 
from. Under that authority the Court 
adopted rules for this purpose effective 
February 1, 1941.74 


Rule-Making Provisions of 
the United States Code 

In 1948 when Congress came to 
codify and revise Titles 18 and 28 of 
the United States Code the authority 
of the Supreme Court to promulgate 
rules of procedure was set out in those 
titles.2° Subsequently, in 1954,2° Con- 
gress added Section 2074 to Title 28 
of the United States Code, which con- 
ferred upon the Court the power to 
prescribe uniform rules for the review 
of decisions of the Tax Court of the 
United States. 

Under the express terms of the en- 
abling legislation the rules of criminal, 
civil and admiralty procedure may 
supersede conflicting statutes. However, 
in the case of the civil rules, the ad- 
miralty rules and the criminal rules up 
to and including verdict, and also in 
the case of the Tax Court review rules, 
the statutes provide that the rules may 
not take effect until they have been 
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reported to Congress by the Chief Jus- 
tice at or after the beginning of a 
regular session of Congress, but not 
later than the first day of May, and 
until the expiration of ninety days after 
they have been thus reported. Thus 
Congress has retained the right to have 
a look, prior to their effective date, at 
rules promulgated by the Supreme 
Court which may supersede prior stat- 
utes, and to take action postponing, 
amending or rescinding such rules if it 
is moved to do so. That the Congress 
has never taken such action is a tribute 
to the wise way in which the Court has 
exercised its rule-making power. 


Judicial Conference Succeeds 
Former Advisory Committees 

After the adoption of the Federal 
Rules of Civil Procedure the Supreme 
Court continued under appointment its 
Advisory Committee on Rules for Civil 
Procedure for the purpose of advising 
the Court with respect to proposed 
amendments or additions to the rules.27 
Under this authority the advisory com- 
mittee proposed amendments to the 
Court in June, 1946, and May and 
December, 1948, substantially all of 
which were subsequently adopted by 
the Court. In October, 1955, the ad- 
visory committee again presented to 
the Court a report proposing a large 
number of amendments to various civil 
rules. The Court, however, took no 
action upon these proposed amend- 
ments and on October 1, 1956, entered 
an order terminating the advisory com- 
mittee as a continuing body and dis- 
charging its members with the thanks 
of the Court.?® 

The Court had not empowered the 
Advisory Committee on Criminal Rules 
to serve as a continuing body after 
those rules were originally formulated. 
Accordingly after the discharge of the 
Advisory Committee on Rules for Civil 
Procedure in 1956 the Court no longer 





11. 172 U. S. 653. 

12. 226 U. S. 627. 

13. 48 Stat. 1064, §2. 

14. 308 U.S. 645. 

15. 47 Stat. 904. 

16. 48 Stat. 399. 

17. 292 U. S. 659. 

18. Act of June 29, 1940, 54 Stat. 688. 

19. 312 U.S. 717. 

20. 314 U. S. 719. By the Act of November 21, 
1941, 55 Stat. 779, the authority of the Supreme 
Court to prescribe rules of criminal procedure 
was extended to proceedings to punish for 
criminal contempt of court. 

21. 323 U. S. 821. 
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22. 327 U.S. 821. 

23. Act of October 9, 1940, 54 Stat. 1059, §2. 

24. 311 U. S. 733. 

25. 18 U.S.C. §3402 (trial of petty offenses by 
commissioners); 18 U.S.C. §§3771, 3772 (crimi- 
nal procedure to and including verdict and 
after verdict, respectively); 28 U.S.C. §2072 
(procedure in civil actions); 28 U.S.C. §2073 
(procedure in admiralty cases). The authority 
to promulgate rules of procedure in bankruptcy 
cases was left in §30 of the Bankruptcy Act, 
11 U.S.C. §53, however. 

26. Act of July 27, 1954, 68 Stat. 567. 

27. 314 U. S. 720. 

28. 352 U. S. 803. 
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had the benefit of an advisory group 
empowered to study the rules of proce- 
dure and propose amendments in any 
of the fields for which the Court has 
rule-making resy’onsibility. While all of 
the rules as promulgated have met with 
very widespread approval there has 
been, as was to be expected, a great 
deal of discussion by the Bench and 
Bar of the need for further considera- 
tion and possible amendment in par- 
ticular areas of procedure. The field of 
discovery is an example. It was the 
increasing desire of the Bench and Bar 
for such consideration, combined with 
the realization that the Supreme Court 
itself has neither the time nor the staff 
to undertake the extensive study and 
research involved, that led to the pas- 
sage of the Act of 1958 empowering the 
Judicial Conference of the United States 
to undertake this task for the Court. 
Composed as it is of the chief judge 
of each of the eleven circuits, a district 
judge elected by the federal judges of 
each circuit, the Chief Judge of the 
Court of Claims, and the Chief Justice 
of the United States as chairman, the 
Judicial Conference is well constituted 
to advise the Supreme Court in the 
exercise of its rule-making powers. The 
Conference meets but twice a year, 
however, and accordingly it was neces- 
sary for it to delegate to its standing 
Committee on Rules of Practice and 
Procedure and the advisory commit- 
tees already mentioned, the task of keep- 
ing the federal procedural rules under 
continuous study and of proposing 
from time to time to the Conference, 
for submission to the Supreme Court, 
such amendments of and additions to 





those rules as might appear to be nec- 
essary or desirable. 


Advisory Committees Are 
Widely Representative 
The members 
mittee on Rules 
dure and of the Advisory Committees 
on Civil, Admiralty, Bankruptcy, Crim- 
inal and Appellate Rules, who have 
been appointed by the Chief Justice, 
are listed in a footnote.*? They consti- 
tute a nationally known group of ex- 
perienced judges, lawyers and law 
teachers particularly interested in the 


standing Cor- 
i, ractice and Proce- 


various fields of judicial procedure. 
They were carefully selected by the 
Chief Justice so as to be widely repre- 
sentative of the Bench, the Bar and the 
law teachers. They include representa- 
tive lawyers engaged in the various 
types of practice, in the legal special- 
ties, and those active in the bar associ- 
ations. They are widely distributed 
geographically, twenty-six states and 
the District of Columbia being repre- 
sented by residents. In accordance 
with the directions of the Judicial Con- 
ference the members of the advisory 
committees have been appointed for 
overlapping terms of four years and 
may be reappointed only once thus as- 
suring the infusion of new blood and 
new ideas into the program as the 
years pass. 


Advisory Committees Aided 
by Reporters and Staff 

The method of work which is being 
followed is that pioneered by the Amer- 
ican Law Institute and followed by the 





Albert B. Maris was admitted to 


the Philadelphia Bar in 1918 and 
practiced law in Philadelphia until 
1936 when he was appointed Judge 
of the United States District Court 
for the Eastern District of Penn- 
He was elevated to the 
Circuit Bench in 1938 and became 
Chief Judge of the Third Circuit in 
1943, serving as Chief Judge until 
1959. 


sylvania. 





former Advisory Committee on Rules 
for Civil Procedure, namely, the use of 
reporters for the study and formulation 
of reports upon the rules and the draft- 
ing of proposed amendments thereto 
which are then considered by the ad- 
visory committees. As reporters for the 
advisory committees the Chief Justice 
has appointed legal scholars who are 
nationally recognized as authorities in 
their particular fields. These include 
Professor Benjamin Kaplan of Har- 





29. Committee on Rules of Practice and Pro- 
cedure: Judge Albert B. Maris, Chairman, Phil- 
adelphia, Pennsylvania; Judge George H. Boldt, 
Tacoma, Washington; Judge Charles E. Clark, 
New Haven, Connecticut; Peyton Ford, Wash- 
ington, D. C.; Dean Mason Ladd, Iowa City, 
Iowa; Professor James William Moore, New 
Haven, Connecticut; J. Lee Rankin, New York, 
New York; Bernard G. Segal, Philadelphia, 
Pennsylvania; Judge J. Skelly Wright, New 
Orleans, Louisiana. 

Advisory Committee on Civil Rules: Dean 
Acheson, Chairman, Washington, D. C.; George 
C. Doub, Baltimore, Maryland; Professor Shel- 
den D. Elliott, New York, New York; John P. 
Frank, Phoenix, Arizona; Arthur J. Freund, 
St. Louis, Missouri; Albert E. Jenner, Chicago, 
Illinois; Professor Charles W. Joiner, Ann 
Arbor, Michigan; Professor David W. Louisell, 
Berkeley, C«lifornia; Judge John W. Mclivaine, 
Pittsburgh, Pennsylvania; W. Brown Morton, 
Jr., New York, New York; Archibald M. Mull, 
Jr., Sacramento, California; Judge Roszel C. 
Thomsen, Baltimore, Maryland; Byron R. 
White, Washington, D. C.; Professor Charles 
A. Wright, Austin, Texas; Judge Charles E. 
Wyzanski, Boston, Massachusetts. 
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Advisory Committee on Admiralty Rules: 
Judge Walter L. Pope, Chairman, San Fran- 
cisco, California; Judge Bailey Aldrich, Boston, 
Massachusetts; Professor Charles L. Black, Jr., 
New Haven, Connecticut; Stuart B. Bradley, 
Chicago, Illinois; Judge Herbert W. Christen- 
berry, New Orleans, Louisiana; Leavenworth 
Colby, Washington, D. C.; Judge Edward J. 
Dimock, New York, New York; Abraham E. 
Freedman, Philadelphia Pennsylvania; Wil- 
liam A. Grimes, Baltimore, Maryland; Harold 
M. Kennedy, New York, New York; Sam L. 
Levinson, Seattle, Washington; John C. Mc- 
Hose, Los Angeles, California; William G. 
Symmers, New York, New York. 

Advisory Committee on Bankruptcy Rules: 
Judge Phillip Forman, Chairman, Trenton, New 
Jersey; George D. Gibson, Richmond, Virginia; 
Judge Edward T. Gignoux, Portland, Maine; 
Charles A. Horsky, Washington, D. C.; Pro- 
fessor Stefan A. Riesenfeld, Berkeley, Califor- 
nia; Judge John B. Sanborn, St. Paul, Minne- 
sota; Professor Charles Seligson, New York, 
New York; Judge Roy M. Shelbourne, Louis- 
ville, Kentucky; Referee Estes Snedecor, Port- 
land, Oregon; Judge Arthur J. Stanley, Jr., 
Kansas City, Kansas; Referee Elmore White- 
hurst, Dallas, Texas. 


Advisory Committee on Criminal Rules: 
Judge John C. Pickett, Chairman, Cheyenne, 
Wyoming; Joseph A. Ball, Long Beach, Cali- 
fornia; George R. Blue, New Orleans, Louisi- 
ana; Abe Fortas, Washington, D. C.; Sheldon 
Glueck, Cambridge, Massachusetts; Judge Wal- 
ter E. Hoffman, Norfolk, Virginia; Thomas D. 
McBride, Philadelphia, Pennsylvania; Professor 
Maynard E. Pirsig, Minneapolis, Minnesota; 
Professor Frank J. Remington, Madison, Wis- 
consin; Judge William F. Smith, Newark, New 
Jersey; Lawrence E. Walsh, New York, New 
York. 

Advisory Committee on Appellate Rules: 
Judge E. Barrett Prettyman, Chairman, Wash- 
ington, D. C.; Robert Ash, Washington, D. C.; 
Judge Stanley N. Barnes, Los Angeles, Califor- 
nia; Judge Henry J. Friendly, New York, New 
York; Willard W. Gatchell, Washington, D. C.; 
Judge William J. Jameson, Billings. Montana; 
Judge Shackelford Miller, Jr., Louisville, Ken- 
tucky; Judge J. Edgar Murdock, Washington, 
D. C.; Dean Joseph O'Meara, Notre Dame, 
Indiana; Judge Richard T. Rives, Montgomery, 
Alabama; Samuel D. Slade, Philadelphia, Penn- 
sylvania; Judge Simon E. Sobeloff, Baltimore, 
Maryland; Robert L. Stern, Chicago, Illinois. 
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yard Law School for the civil rules, 
Professor Brainerd Currie of the Uni- 
versity of Chicago Law School for the 
admiralty rules, Professor Frank R. 
Kennedy of the University of lowa 
College of Law for the bankruptcy 
rules, Professor Edward L. Barrett, Jr., 
of the University of California School 
of Law at Berkeley for the criminal 
rules, and Professor Bernard J. Ward 
of Notre Dame Law School for the 
appellate rules. In addition Edwin L. 
Covey, Chief of the Bankruptcy Divi- 
sion of the Administrative Office, serves 
as special adviser on bankruptcy rules. 

In addition to the five advisory com- 
mittees now at work the Judicial Con- 
ference at its session in March, 1961, 
authorized the appointment of a sixth 
advisory committee and a reporter to 
study the advisability of, and if found 
feasible to formulate, uniform rules of 
evidence for the federal courts to be 
promulgated in due course by the Su- 
preme Court. It is expected that this 
advisory committee and its reporter 
will shortly be appointed by the Chief 
Justice and will begin work on this 
monumental task. 

The work of the committees receives 
efficient staff and secretarial support 
from the Administrative Office of the 
United States Courts under its able 
Director, Warren Olney III. Aubrey 
Gasque, one of his assistant directors, 
serves as executive secretary of all the 
committees and manages the activities 
of the rules secretariat, providing the 
standing committee and the advisory 
committees with a wide range of both 
legal and administrative services. The 
secretariat provides a clearing house 
for the entire project and maintains 
that detailed knowledge of the work of 
each advisory committee which is in- 
dispensable to the standing committee’s 
task of ensuring co-ordination and or- 
derly progress. The Congress of the 
United States has co-operated by pro- 
viding the funds necessary to carry on 
the program and the secretariat is 
charged with keeping Congress fully 
informed of the progress of the rules 
undertaking. 


Current Work of 
Advisory Committees 


The five advisory committees already 


appointed and their reporters are ac- 
tively engaged in a comprehensive study 
of the procedural rules within their 
respective spheres and of the experi- 
ence of the courts and the Bar in the 
operation of those rules. The reporters 
are examining the decided cases and 
all available literature on the subject 
in order to determine the areas in 
which difficulties in the operation of 
the rules have developed and to dis- 
cover situations that are not covered 
by the present rules where rules seem 
to be needed. Also, they are endeavor- 
ing to uncover restrictive glosses that 
may have developed on the rules, for, 
as Judge Charles E. Clark has empha- 
sized, technical and strict interpreta- 
tions have often driven out the liberal 
and the flexible. The experience of the 
states in judicial procedure is being 
examined also, particular attention be- 
ing given to changes which have been 
made by those states which have fol- 
lowed the federal rules in adapting 
them to their local needs. Recent legis 
lative enactments are being studied to 
detect changes which ought to be re- 
flected in the rules. Finally all sug- 
gestions received from the Bench, the 
Bar and the teaching profession as to 
possible needs for improvement and 
proposals to meet those needs are being 
promptly referred by the secretary’s 
office to the appropriate advisory com- 
mittee and reporter and are being ex- 
amined and considered. 


In the course of this work the report- 
ers prepare periodic reports to their 
respective advisory committees and 
these reports are given full considera- 
tion by the advisory committees at 
meetings in Washington which some- 
times last several days. These meetings 
are remarkably well attended by the 
members, who serve without compensa- 
tion, receiving only their travelling ex- 
penses. As the advisory committees 
complete their basic studies in particu- 
lar areas of the rules, tentative drafts 
of the amendments believed to be need- 
ed will be considered and approved for 
circulation by the standing committee 
to the Bench, the Bar and the law 
teachers for their criticism and sugges- 
tions. All communications respecting 
the tentative drafts thus circulated 
which are received will be given full 
consideration by the reporter and ad- 
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visory committee concerned and the 
tentative draft amendments will be per- 
fected in the light of these criticisms 
and suggestions before they are finally 
approved for ultimate transmittal to 
the Supreme Court. Indeed it may well 
be that in some instances it will be 
necessary to circulate two or more suc- 
cessive drafts before the final stage of 
transmittal to the Supreme Court can 
be reached. 


Immediate Problems 
Have Been Met 

The Advisory Committees on Civil, 
Admiralty and Bankruptcy Rules were 
each presented at the outset of the pro- 
gram with problems requiring immedi- 
ate attention. In the case of the Ad- 
visory Committee on Civil Rules it was 
Rule 25(d), relating to the substitution 
as a party litigant of the successor to 
a public officer who has died, resigned 
or left office, which has proved too 
rigid and requires simplification, Rule 
54(b), relating to judgments entered in 
multiple cause actions, which has been 
held by many courts not to apply to 
multiple party actions, and Forms 2 
and 19 which contain suggested juris- 
dictional averments inconsistent with 
recent statutory changes. In admiralty 
it was the emergency situation resulting 
from the decision of the Supreme Court 
in Miner v. Atlass®*® holding invalid 
the local rules of many district courts 
which had authorized depositions and 
discovery procedure in admiralty cases. 
In bankruptcy it was the fact that the 
general orders and official forms had 
not been amended to conform to a 
number of amendments of the Bank- 
ruptcy Act which have been enacted in 
recent years. 

In each of these instances a tentative 
draft of proposed amendments was 
approved by the advisory committee 
concerned and was widely circulated 
by the standing committee in printed 
form to the Bench, the Bar and the law 
schools. Many suggestions with respect 
to these drafts were received and con- 
sidered by the reporters with their 
advisory committees. The proposed 
amendments as finally approved by the 
advisory committees were in turn ap- 
proved by the standing committee and 
forwarded to the Judicial Conference 





30. 363 U. S. 641 (1960). 
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at its session in March, 1961, for its 
approval and transmittal to the Su- 
preme Court. 


Long-Term Programs of 
Advisory Committees 

Thus rules 
changes are being met. As has been 
indicated, each advisory committee is 


immediate needs for 


also engaged in a long-term program. 
At this time the Advisory Committee 
on Civil Rules is concentrating on an 
exhaustive study of the amendments to 
the civil rules proposed in 1955 by the 
be- 
lieves that, since those amendments 
represented the end product of a long 
study of the operation of the rules, they 
should be given first attention. 

At the same time and as a part of 


former advisory committee. It 


this project, the advisory committee is 
undertaking a general study of the sub- 
ject of parties and a broad and com- 
prehensive study of the subject of dis- 
covery with a related study of the pre- 
trial conference. This project involves 
not only analytic work by the reporter 
and a special associate reporter but 
also a field investigation of the opera- 
tion of the present discovery rules in 
the courts and in the trial lawyers’ 
offices which is to be carried on by 
the Columbia Project for Effective 
Justice at Columbia University Law 
School. Ultimately, of course, every 
phase of civil procedure will receive 
intensive study. 

The Advisory Committee on Admi- 
ralty Rules is now engaged, at the 
request of the standing committee, in 
extensive research in the whole field 
of admiralty procedure preparatory to 
making a recommendation as to the 
feasibility and advisability of uniting 
the practice in civil and admiralty 
cases under a unified set of rules of 
procedure which would, of course, re- 
tain all the rules peculiarly needed in 
admiralty practice. Some of these ad- 
miralty procedures, it is believed, may 
well prove useful in special types of 
civil cases also. 

The Advisory Committee on Crimi- 
nal Rules is engaged in a rule-by-rule 
examination of the Federal Rules of 
Criminal Procedure and proposes to 
subject each rule to an evaluation of 
its current effectiveness in the adminis- 
tration of the criminal law. There are 
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areas of criminal procedure, such as 
the time elapsing between the arrest of 
defendants and their appearance before 
a United States Commissioner, the 
appointment of counsel for indigent 
defendants and the problems involved 
in search and seizure, which have con- 
stitutional aspects as to which the Su- 
preme Court has spoken in the decided 
cases. The advisory committee is giving 
all of these matters very close attention. 

The Advisory Committee on Appel- 
late Rules undertook the immediate 
task of preparing a draft of a proposed 
rule for the review of the decisions of 
the Tax Court of the United States. 
This draft was widely circulated, but 
the committee subsequently decided to 
postpone further consideration of it 
until it undertakes the general study 
which it proposes to make of the appel- 
late review of the decisions of the dis- 
trict courts. The advisory committee is 
also undertaking a survey and study of 
the procedural rules of the eleven 
United States Courts of Appeals with a 
view to developing uniform rules for 
submission to those courts. A large part 
of the business of the Courts of Appeals 
now involves proceedings for the re- 
view or enforcement of the orders of 
administrative agencies. The Advisory 
Committee on Appellate Rules is plan- 
ning to study this field also with the 
object of preparing uniform rules of 
procedure which will promote economy 
and efficiency and eliminate delays in 
these important cases. 


Proposals To Be Submitted 
to Bench and Bar 

It has already been indicated that 
under the procedure laid down by the 
Judicial Conference an advisory com- 
mittee, when it reaches the point where 
it is prepared to approve tentatively a 
draft of a proposed amendment to the 
rules, will submit that draft to the 
standing committee to be printed and 
circulated to the Bench and Bar. The 
plan is to give each draft wide circula- 
tion and to allow ample time for its 
consideration by all judges, lawyers 
and law teachers who are interested. 
Unfortunately in the case of the emer- 
gency amendments to the civil, admi- 
ralty and bankruptcy rules which were 
recently submitted, the time available 
for public consideration was quite lim- 





ited. This was because of the statutory 
requirement that the amendments to 
the civil and admiralty rules must be 
promulgated by the Supreme Court 
and reported to Congress by May 1 if 
they are to become effective this year. 
In the future, however, it is planned to 
provide ample time, six months at the 
very least, for the public consideration 
of the tentative drafts of rules amend- 
ments proposed by the advisory com- 
mittees. For it is the desire of the com- 
mittees, the Judicial Conference and 
the Supreme Court to have the fullest 
public consideration of all such pro- 
posals in order that the views of the 
entire Bench, Bar and teaching pro- 
fession may be obtained and consid- 
ered and the drafts perfected in the 
light of those views before they are 
submitted by the Judicial Conference 
to the Supreme Court for its considera- 
tion and possible promulgation. 


Circuit Conferences and 
Bar Associations Have 
Important Role 

The judicial conferences of the eleven 
federal judicial circuits have a major 
part to play in this process, for they 
are composed of judges and lawyers 
particularly qualified to consider and 
report upon federal judicial procedure 
as it operates and the areas in which it 
needs improvement. To assist in such 
consideration, the chief judge of each 
of the eleven circuits has been request- 
ed to appoint a standing rules commit- 
tee for his circuit conference, and bar 
associations, both federal and state, are 
encouraged to do the same. The func- 
tions of these committees will be dual— 
first, to gather from all available 
sources and forward to the standing 
committee complaints with respect to 
the present operation of the rules and 
suggestions for their improvement, and 
second, to give close study to the tenta- 
tive drafts of rules which may from 
time to time be prepared by the ad- 
visory committees for circulation and 
study by the Bench and Bar. 

It is an ambitious program which 
the Judicial Conference has under- 
taken for the continuous study and 
improvement of the rules of practice 
and procedure in the federal courts. 
It is a necessary, indeed a vital, pro- 
gram if the federal courts are to per- 
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form satisfactorily their function of 
dealing economically and efficiently 
with the ever-increasing volume of liti- 
gation that is pouring in upon them. It 
is a program which can succeed only 
if it has the full co-operation and sup- 
port of the Bench, the Bar and the law 
teachers. Each judge, each practicing 
lawyer and each law teacher has his 
place in the program and can con- 
tribute to its success by keeping the 
Judicial Conference through its stand- 
ing committee constantly informed, 
from month to month and from year 
to year, as to the way in which the 
federal rules of procedure are operat- 
ing and as to any improvements which 
he believes may usefully be made in 
them. It will be of the greatest help if 
procedural problems which appear in 


the course of every-day practice are 
reported promptly by the judge or 
lawyer who encounters them. Such sug- 
gestions may be addressed to the Com- 
mittee on Rules of Practice and Proce- 
dure, Supreme Court Building, Wash- 
ington 25, D. C., which will see to it 
that they receive prompt consideration 
by the advisory committee and report- 
er concerned. 

No review of the rules program 
would be complete without a tribute to 
the inspiration and support which Chief 
Justice Earl Warren has given it. The 
program was largely his idea and it 
was his keen personal interest in the 
project which more than any other 
factor brought about the prompt enact- 
ment of the Act of 1958 which author- 
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ized the Judicial Conference to under- 
take the work. He gave a great deal of 
time to the selection of the committees 
and their reporters and has continually 
encouraged them in their work. With 
such backing from the Chief Justice of 
the United States and with the co- 
operation of the Bench and Bar the 
program of the Judicial Conference for 
the improvement of federal procedure 
will be effective and the Supreme Court 
will be afforded the assistance which it 
needs in order to enable it to keep the 
federal rules of procedure always in 
such form as to promote, in the light 
of the best current thought and prac- 
tice, simplicity, fairness and the just, 
economical and prompt determination 
of litigation in the federal courts. 


Summary of Recent Advisory Opinions 


of the Committee on Professional Ethics 


In addition to formal opinions, 
which are published in full in the 
Journal, the American Bar Associa- 
tion’s Committee on Professional Ethics 
renders many informal or advisory 
opinions in response to specific re- 
quests. It is believed that many of 
these opinions are of general interest 
and accordingly, the Journal, as a 
regular feature, will publish a summary 
of the most noteworthy of these ad- 
visory opinions as selected and fur- 
nished by the Chairman of the Commit- 
tee from time to time. 

C-411—The Committee disapproves 
proposal for advertising by Patent Sec- 
tion of a state Bar of referral service 
for those desiring service of a patent 
lawyer, and suggests this be handled 
by the state or local bar as part of its 
general Lawyer Referral Service. 

C-414—Announcement by firm of a 
partner’s leaving the firm and of his 
new connection or employment may 
properly be mailed to clients of the 
firm, to members of the local Bar, to 


other lawyers with whom the firm has 
had professional relations and to others 
with whom personal relations are such 
as to make it clear they would be 
interested. 

C-416—Showing “Tax Consultant” 
or “Investment Counsellor” on door of 
office of a lawyer or on his shingle is 
improper. 

C-418—A lawyer may have printed 
on his checks “Attorney” or “Attorney- 
at-Law”, but not “Tax Consultant” or 
other statement of specialty. 

C-421—An attorney may permit his 
certificate or opinion of legality to be 
printed on the back of municipal or 
corporate bonds, if this is desired by 
the underwriters. 

C-426—Where a lawyer personally 
serves a notice on the adverse party in 
a suit, it is improper for him to re- 
main and listen to the comments of 
that adverse party on the case, even 
though he does not invite such com- 
ments. 

C-428—Corporate counsel may ap- 


propriately advertise for a patent law- 
yer and accept applications from such 
lawyers employed by other corpora- 
tions. It is not to be presumed that 
such other lawyers will divulge to their 
new employer information of a confi- 
dential nature acquired in their previ- 
ous employment. 

C-432—It is not improper for a law- 
yer, individually and without reference 
to his profession, to join as a sponsor 
in institutional, charitable or commu- 
nity advertising, in which other pro- 
fessional and business men in the com- 
munity generally participate. 

C-437—Lawyers representing con- 
flicting interests who desire to form a 
partnership must completely disassoci- 
ate themselves from all such matters. 

C-445—It is improper for a lawyer 
to show on his letterhead either “LL.B.” 
or “C.P.A.” 

C-447—It is improper for a lawyer 
to publish in a local newspaper notice 
of the opening of a law office or of 
removal to another location. 
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The U.S. Virgins Come of Age: 


A Saga of Progress in the Law 


by John D. Merwin 


Dunrinc THE COURSE of his sec- 
ond voyage to the New World in 1493, 
Christopher Columbus came upon a 
group of tropical islands in the West 
Indies which so impressed him by 
their variety and number that he was 
constrained to name them after St. 
Ursula and her eleven thousand virgins. 
Since that day, almost five hundred 
years ago, the Virgin Islands, which 
are now divided among the British 
Virgin Islands consisting of about 
fifty islets and cays with a population 
of 9,000 inhabitants, and the U. S. 
Virgin Islands consisting of approxi- 
mately the same number of islands and 
cays with a population of 32,000 per- 
sons, have known a varied life of ad- 
venture which has been closely associ- 
ated with the development and culture 
of the Western Hemisphere. 

The U. S. Virgin Islands consist of 
three main islands—St. Thomas, which 
is the capital; St. Croix, the largest, 
which is mainly agricultural; and St. 
John, a beautiful island of virgin terri- 
tory, most of which is being preserved 


Imagine a land in which the only legal codes have been repeatedly 
amended for many years, but no compilation has been made of the 
amendments. Imagine, moreover, that there is no system for recording 
legal decisions, so that lawyers must rely upon their own briefs and 
records for precedents. This is not ancient Etruria or Samarkand 
under Tamerlane—this was the situation in the Virgin Islands, a ter- 
ritory of the United States of America as recently as 1957. Governor 
Merwin describes how the Virgins came to have such a disorderly legal 
house and how the chaos was finally ended. 


¢ Governor of The Virgin Islands of the U. S. (1958-1961 ) 


as the Twenty-Ninth United States 
National Park. 

During the years since their discov- 
ery the islands have passed through 
many hands, including the British, 
Dutch, French, Spanish and, in the 
case of St. Croix, the Knights of Malta. 
A permanent colony was first estab- 
lished on the island of St. Thomas in 
the year 1672 by the Danish Crown. 
In 1733 the island of St. Croix was 
ceded iv the Danes by the French and 
became part of what was then known 
as the Danish West Indies. 


The Kingdom of Denmark continued 
to govern the islands—with only one 
brief interruption of seven years from 
1805 to 1812—until they were sold to 
the United States for $25,000,000 in 
1917. Formal transfer of the islands 
to the United States was accomplished 
on March 31, 1917, at which time the 
islands were placed under the jurisdic- 
tion of the United States Navy Depart- 
ment. In 1931 the islands were placed 
under the jurisdiction of the United 
States Department of the Interior. 
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Danish Laws 

From the standpoint of legal bibli- 
ography, the Danish West Indies Gov- 
ernment through the years never de- 
veloped a system of records of the pro- 
ceedings of the various legislative and 
judicial bodies similar to what we take 
for granted in the United States where 
we have inherited the Anglo-Saxon 
tradition of case law. 

The code that was promulgated was 
a very limited one; and apart from 
very elaborate land records, little in 
the way of recorded legal records has 
been handed down to us from the days 
of the Danish regime. 

Under the terms of the treaty be- 
tween the United States and the King- 
dom of Denmark under which the is- 
lands were transferred in 1917, it was 
agreed that official records of the Dan- 
ish West Indian Government would not 
be transferred to the United States, but 
would be removed to archives in 
Copenhagen. As a result, many of the 
old Danish decrees and records which 
would hold significant historical inter- 
est and value have been lost to the 









dly 
the 
ing 
and 
and 
ter- 
nor 
-gal 


ibli- 
Gov- 
de- 
pro- 
and 
take 
here 
axon 


was 
from 
e in 
; has 
days 


.ing- 
e is- 
was 
Dan- 
1 not 
, but 
s in 
f the 
vhich 
inter- 


» the 





The new Legal Bibliography series 
for the Virgin Islands standing to- 


gether as a guidepost to the legal 
profession. Left to right are Rules 
and Regulations, Virgin Islands Re- 
ports, Virgin Islands Session Laws, 
and the Virgin Islands Code. In 
front are the Reports Advance Sheet, 
Register, and Slip Laws. 





archives of the islands. We know, how- 
ever, that these old records were scant 
from the standpoint of presenting a 


well-developed legal bibliography. 


The Colonial Codes of 1921 


Inasmuch as the islands lacked a for- 
mal system of laws at the time of the 
iransfer in 1917, it was decided by the 
early colonial councils which operated 
under the Naval Administration that 
separate codes of laws should be drawn 
up for the two municipalities—one for 
the Municipality of St. Thomas and St. 
John, and another for the Municipality 
of St. Croix. These codes were devel- 
oped by two young lawyers, Leslie 
Curry and Denzil Noll, both of whom 
had come to the U. S. Virgin Islands 
from the Territory of Alaska soon after 
1917, 

Taking as their lodestar the Alaska 
Code which, in turn, was derived from 
the Oregon Code, these two young law- 
yers compiled two separate codes—one 
for each municipality. These codes 
closely paralleled each other and pre- 
sented a creditable basis for the admin- 
istration of justice in the early govern- 
ment. They were adopted by the sep- 
arate Colonial Councils during the year 


1921. 


Chaotic Conditions 


Unfortunately, no provision was 


made for keeping the codes of 1921 up 
to date. No supplements were ever pre- 
pared during the period of thirty-five 
years while they remained the law of 
the land. The laws promulgated in the 
two separate codes were amended and 
the amendments amended through the 
years. In time, the accumulated mass 
of laws enacted by the Colonial Coun- 
cils and, later, the Municipal Councils, 
left doubt as to the completeness and 
accuracy of these codes. Legal research 
was hit or miss, with the winning law- 
yer often hitting the loser with what 
he had missed in his search. Many 
lawyers went into court convinced that 
they knew the current status of the law 
only to be confronted with a slip of 
paper on which was printed an amend- 
ment to the law of which they had no 
knowledge. 

To make matters even more confus- 
ing, there was no system for maintain- 
ing a record of legal decisions rendered 
by either the District Court or the 
police courts or of making them avail- 
able to members of the legal profession 
or to the public. Most lawyers were 
obliged to rely on their owa briefs and 
records of cases for precedents. As a 
result, the legal profession found it 
necessary to lean heavily on precedents 
from states and other territories where 
records of legal decisions were main- 
tained. 


Virgin Islands Code Enacted 

These chaotic conditions in the field 
of legal bibliography existed until four 
years ago when, on September 1, 1957, 
the Virgin Islands Code was promul- 
gated in accordance with Act No. 160 
of the Second Legislature of the Virgin 
Islands of May 16, 1957. This code of 
laws represented the first major step in 
the recent astonishing development in 
legal bibliography in the Virgin Is- 
lands. 

The Virgin Islands Code had its in- 
ception in Section 8(e) of the 1954 
Revised Organic Act of the Virgin Is- 
lands enacted by Congress July 22, 
1954 (48 USC §1541 et seq.). It au- 
thorized the Secretary of the Interior 
to arrange for the preparation of a 
code of laws for the Virgin Islands, 
which should be “a consolidation, codi- 
fication and revision of the local laws 
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and ordinances in force in the Virgin 
Islands”. 

The editorial work was commenced 
in the spring of 1955. A Code Advisory 
Committee was created by the Secre- 
tary of the Interior to co-operate, by 
means of suggestions and recommenda- 
tions, with the editors of the legal pub- 
lishing firm engaged to prepare the 
Code. After many months of labor and 
four meetings of the Advisory Commit- 
tee, the Code was enacted into law by 
the Legislature. 

The five volumes of the Virgin Is- 
lands Code contain the general and 
permanent laws of the Virgin Islands 
in force on September 1, 1957. 


Revision Plan 

At the time of the acquisition of the 
Virgin Islands in 1917, acts of Con- 
gress continued in force, with certain 
exceptions, all local laws and ordi- 
nances. In addition to several thou- 
sand ordinances passed by local legis- 
lative bodies since 1917, many laws 
enacted during the years of Danish 
sovereignty were still in force. One of 
the desiderata to be achieved by the 
revision of this mass of material was 
the elimination of as many of these 
antiquated laws as possible and the for- 
mation of a modern body of statute law 
more in consonance with present-day 
needs in the Virgin Islands. 

All available laws, including the 
1921 Codes of St. Thomas-St. John and 
St. Croix, were classified according to 
subject matter, carefully edited and ar- 
ranged into thirty-four subject titles. 
Many changes in style and substance 
New material was added 
to fill in gaps or to replace existing 
provisions. This material included over 
thirty-four uniform acts, the Standard 
Juvenile Court Act, and a redesigna- 
tion of the police courts of the Virgin 


were made. 


Islands as municipal courts, establish- 
ing within each of those courts a Small 
Claims Division, a Conciliation Divi- 
sion, and a Juvenile and Domestic 
Relations Division. 


Interesting Code Features 
An interesting feature of the new 
Code is the provision that the prin- 
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ciples of the common law, as expressed 
in the Restatements of the Law ap- 
proved by the American Law Institute, 
and to the extent not so expressed, as 
generally understood and applied in 
the United States, shall be the rules of 
decision in the courts of the Virgin 
Islands in cases to which they apply, 
in the absence of local laws to the 
contrary. 

Another noteworthy feature of the 
new Code is the abandonment of the 
McNaghten Rule in its application to 
criminal cases in which insanity is 
pleaded as a defense. 

In the field of taxation and finance 
it was found that prior laws were in- 
adequate for the collection of taxes and 
the efficient management of govern- 
ment financing. To supply these needs, 
many sections, patterned after Subtitle 
F of the Federal Internal Revenue 
Code and upon a number of sections 
in Title 31, Money and Finance, of the 
United States Code, were adopted. 

The corporation laws of the Virgin 
Islands were revised and expanded 
along modern lines with the expecta- 
tion that more business enterprises 
would be attracted to the territory for 
the purpose of incorporating there. 
Much of the old law was retained in 
revised form, but many new provisions 
patterned largely upon the corporation 
law of Delaware and the new corpora- 
tion law of the Commonwealth of 
Puerto Rico were added. 

Among the many uniform 
adopted were the Conditional Sales 
Act, Criminal Extradition Act, Declara- 
tory Judgments Act, Negotiable Instru- 
ments Act, Uniform Rules of Evidence, 
Uniform Sales Act, and the Uniform 
Trust Receipts Act, to mention just a 
few. The Virgin Islands is now one of 


laws 


the foremost jurisdictions in respect 
to the adoption of uniform state laws. 
This establishes an important develop- 
ment for a small jurisdiction which 
only recently has come of legal age, so 


to speak. 


Virgin Islands Reports 

The Virgin Islands Code was but the 
first step in a quick succession of de- 
velopments in the growth of legal bib- 
liography within the territory. 

In 1957 the Second Legislature of 
the Virgin Islands also provided for 


the preparation and the first publica- 
tion of legal decisions affecting the 
Virgin Islands. It was to be designated 
as “The Virgin Islands Reports”. Its 
purpose was to provide the public with 
an accurate and complete picture of 
the case law of the Virgin Islands as 
developed by the courts. In April, 
1959, the first volume of The Virgin 
Islands Reports was published, embrac- 
ing opinions of the District Court of 
the Virgin Islands and, with respect to 
cases originating in the Virgin Islands, 
of the United States Court of Appeals 
for the Third Circuit and the Supreme 
Court of the United States. This vol- 
ume covers decided cases from 1917 
up to and including 1939. It also in- 
cludes opinions of the District Court 
Commissioners if not reversed, opin- 
ions of the police (now municipal) 
courts if they discussed questions of 
law, opinions of the Tax Court of the 
United States in Virgin Islands cases, 
and opinions of the Attorney General 
of the United States with respect to 
matters pertaining to the Virgin Is- 
lands. 


This was the first time that opinions 
in Virgin Islands cases had been gath- 
ered together in one publication. Many 
of the opinions had never been report- 
ed, and the volumes supplied an urgent 
need of the legal profession that had 
existed ever since the acquisition of the 
Virgin Islands from Denmark in 1917. 
By January of this year three volumes 
of The Virgin Islands Reports had been 
published. Each volume carries a table 
of cases reported, a table of statutes, 
treaties, executive orders, court proce- 
dural rules, etc., cited or construed, 
and a topical digest of the cases in- 
cluded within its covers. 

The first unit of the advance service 
for the Virgin Islands Reports was 
published in April of this year. It can 
well be said that this series of Virgin 
Islands Reports represents as fine a 
presentation of legal decisions as can 
be found anywhere. With their advent 
into the field of legal bibliography in 
the territory, phase two of our legal 
maturity was achieved. 


Rules and Regulations 

The next undertaking was initiated 
with the enactment of legislation au- 
thorizing the publication of the Virgin 
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John D. Merwin was born in St. 
Croix, Virgin Islands, in 1921. A 1943 
graduate of Yale, he served as a 
captain of Artillery during World 
War II and in the Korean War. In 
1954, he was elected Senator-at-Large 
from the Islands, and he served as 
Government Secretary from Decem- 
ber 23, 1957, until September 24, 
1958, when he was appointed Gover- 
nor. 





Islands Rules and Regulations. By Act 
of June 24, 1958, the Legislature pro- 
vided for this publication. This fol- 
lowed close on the heels of Act No. 
283 of June 3, 1958, which provided 
for the preparation and publication of 
The Virgin Islands Reports. 

The regulatory system set up by the 
Act of June 24, 1958, had two principal 
features: 

(1) All departmental regulations 
within the scope of the Act were re- 
quired to be filed with the Government 
Secretary (Secretary of State). Any 
regulations not filed with the Govern- 
ment Secretary were declared to be in- 
effective. Thus, there was provided an 
official record of the regulations. 

(2) For the purpose of rendering 
service to the public, these regulations 
are published by the Government Sec- 
retary as required by the Act. The 
publication is set up in two stages: 
First, the Virgin ‘Islands Rules and 
Regulations, for which the citation 
“V.LR.&R.” was adopted, representing 
a codification of all regulations origin- 
ally filed; and, second, the Virgin 
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Islands Register; which is published 
periodically and contains new regula- 
tions and amendments to existing regu- 
lations, thus keeping the “V.I.R.&R.” 
up to date. 

All regulations are classified by sub- 
ject matter. A system of arrangement 
in numbering was adopted which great- 
ly simplifies the search for related pro- 
visions of laws and regulations. For 
this purpose, “V.I.R.&R.” was provided 
with the same title and chapter num- 
bers as the Virgin Islands Code. 

Each volume of the Virgin Islands 
Rules and Regulations contains an out- 
Each vol- 
ume was printed in loose leaf form so 
that changes and new regulations could 
be incorporated as quickly as possible 


line of the titles it covers. 


after they become effective, and each 
section of the work will always be up 
to the minute. The first volume of the 
Virgin Islands Rules and Regulations 
was published in November of 1959, 
and supplements thereto became avail- 
able during the spring of 1960. Thus 
was accomplished the third phase in 
the rapid development of legal bibliog- 
raphy in the Virgin Islands of the 
United States. 


Session Laws 

The final phase which was accom- 
plished in March of 1960 was the pub- 
lication of the first five volumes of the 
session laws of the Virgin Islands. 


These Virgin Islands session laws are 
published in annual volumes commenc- 
ing with those enacted at the First Ses- 
sion cf the First Legislature in 1955. 
They contain the complete text of all 
laws and resolutions enacted by the 
Legislature and approved by the Gover- 
nor. 

The session law volumes now make 
the laws readily available to govern- 
mental agencies, the courts and the 
public. 

Publication of the Virgin Islands 
session law volumes was authorized by 
Act No. 423 of June 2, 1959. Pur- 
suant to that act, a contract was nego- 
tiated for their preparation. 

Each session law volume contains a 
table showing the page where each act 
table 
showing by title and section number 


and resolution commences, a 
where each act or resolution is classi- 
fied to the Virgin Islands Code, and a 
topical index. These features should be 
of immeasurable benefit to all users of 
the session law volumes. 

Under Section 23 of Title 1 of the 
Virgin Islands Code, the laws con- 
tained 
shall, upon certification of the Govern- 


in each session law volume 
ment Secretary as to their being cor- 
rect transcripts of the originals, be ac- 
cepted as legal evidence thereof in all 
courts of the Virgin Islands, by all 
officials and branches of the Virgin 
Islands Government, and in all pro- 
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ceedings before any board, commis- 
sion, body or officer of the territory. 
This certification has been accorded 
each volume published thus far. 


Maturity Arrives 

This story of progress shows the 
transition in a period of less than four 
years of the legal bibliography of a 
territory of the United States from a 
complete vacuum, or what might be 
better termed a state of chaos and con- 
fusion, into an up-to-date legal system 
consisting of a modern code, reported 
court decisions, regulations and the 
presentation of the session laws of the 
territory. Where there was, just a few 
short years ago, bewilderment and un- 
certainty, there is now order and 
stability. 

Already, the results of this certainty 
and stability in the law have been evi- 
dent in the number of new businesses 
which have been established within the 
territory. Many large firms which had 
previously shied away from the idea of 
coming into the Virgin Islands now 
can get clearance from their legal 
counsel. 

We in the Virgin Islands are very 
proud of this progress and are happy 
to be able to present this story to the 
legal profession of the United States in 
order that it may be aware of what we 
now offer in the field of legal bibliog- 
raphy. 





Views of Our Readers 
(Continued from page 758) 

derlying principle, it is closely related 
to the oldest Teutonically derived prin- 
ciple of mutual responsibility within 
the community and with the related 
principle that no lawful transaction 
ought to be done except before reputa- 
ble witnesses. 

The concepts underlying the modern 
jury are, of course, totally different 
with the consequence that a failure to 
agree is an inherent possibility of the 
process. 

GrorcE SCHIFFER 
New York, New York 


He Agrees with 
Mrs. Forer’s Article 

This writer sincerely hopes that the 
dean of every law schooi in the coun- 
try will read the article by Lois G. 


Forer in the April issue of the Journal, 
47 A.B.A.J. 354. That article, coupled 
with Mr. McGrath’s letter appearing 
at page 339 of the same volume (47 
A.B.A.J. 339), should serve notice on 
law schools that they are derelict in 
their duty if they honestly believe that 
they are graduating practitioners of 
the profession. . .. 

I challenge the majority of law 
schools to substantiate their position, 
if they have a position, that they have 
“trained” a lawyer to take off his cap 
and gown and draw a trust, a vendor’s 
line deed or file a will for probate, to 
say nothing about taking a simple 
damage suit and working it to judg- 
ments. Perhaps he could research an 
appellate point involving the subject 
matter, but this facet of his career will 
not come ordinarily until some point 
later on.... 


My position is that they serve their 
purpose most inadequately at best if 
their purpose is to put forth practicing 
attorneys. 

Law school subjects should be tele- 
scoped into the basic types of law and 
thoroughly analyzed for the first year 
and one half or two years of law 
school. From then on law schools 
should teach the students the actual 
practice of their profession for the 
careers of the greatest majority of 
them will be spent earning their liveli- 
hood from practice rather than abstract 
theory. 

In short, a vociferous approval of 
Mrs, Forer’s article and an ardent plea 
that a system of reforms be initiated 
in the law schools and in the manner 
of their teaching. 

Joun A. CourTNEY 
Mobile, Alabama 
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Dueprocessitis in the Atomic Energy 


Commission 


Professor Davis believes that excessive judicialization in some admin- 
istrative agencies is harmful. As an extreme example, he here describes 
the trial-type hearings which the Atomic Energy Commission requires 
even in uncontested license application cases. The Commission judi- 
cializes so far as to forbid non-technical Commissioners to consult the 
technical staff about technical questions, even in uncontested cases, and 
Professor Davis brands this a departure from common sense. 


by Kenneth Culp Davis * Professor of Law at the University of Chicago 


ADMINISTRATIVE AGENCIES, 
like men, are sometimes afflicted with 
disease. More than a decade ago I 
suggested that “administrative arterio- 
sclerosis is a common disease among 
the older agencies”. 

Now a young agency, the Atomic 
Energy Commission, has come down 
with a bad case of dueprocessitis. 

The symptoms of dueprocessitis are 
easy to recognize, and both the cause 
and the cure are well known. The first 
symptom to appear is a slight paralysis, 
which gradually grows into a more 
general paralysis if the disease is not 
checked. The cause of dueprocessitis is 
legal advice which exaggerates the re- 
quirements of due process and gives 
inadequate weight to considerations of 
common sense that are plain to anyone 
who is not afflicted with dueprocessitis. 
The disease is a contagious one, al- 
though some agencies so far have 
seemed immune. 

The cure for dueprocessitis is simple 
surgery to remove the harmful proce- 
dure, so that a common sense balance 
will be restored. 

Diagnosticians of government ills 
have much to learn by studying care- 
fully the current case of dueprocessitis 
in the Atomic Energy Commission. The 
reason for this article is not merely to 
recommend a cure in the one agency; 
the reason is that the case is especially 


instructive for all who are concerned 
with the administrative process. 


The Regulatory Functions 
of the AEC 

The Atomic Energy Commission is 
primarily engaged in operation and 
promotion, not in regulation, and so far 
as I know the disease of dueprocessitis 
affects only the regulatory function. 
Commissioners spend from one sixth 
to one third of their time on regulatory 
matters. Government expenditures on 
AEC regulation are more than half 
such expenditures for regulation by 
either the Federal Trade Commission 
or the Civil Aeronautics Board. The 
AEC is already one of our important 
independent regulatory agencies, and 
its regulatory functions are growing 
fast. 

The heart of AEC regulation is li- 
censing of reactors and other facilities 
and licensing of nuclear matcrials. Qur 
discussion of procedure will focus upon 
the example of applications for reactor 
construction permits. At the present 
stage of development the sole regula- 
tory purpose in requiring such permits 
is protection of public safety.® 


The Procedure Pattern 
An applicant for a construction per- 
mit is encouraged to discuss his appli- 
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cation informally with the technical 
staff of the AEC before making a for- 
mal application. Upon receipt of the 
application, the AEC’s Division of Li- 
censing and Regulation evaluates safe- 
ty, postulates a “maximum credible 
accident”, and prepares a “hazards an- 
alysis” memorandum. 

Simultaneous with the AEC staff re- 
view is an independent review by the 
Advisory Committee on Reactor Safe- 
guards (ACRS), which consists of a 
maximum of fifteen part-time members, 
recognized authorities on reactor safe- 
ty. A subcommittee of the ACRS may 
meet informally several times with the 
applicant and the AEC staff to discuss 
hazards questions, and after getting the 
report of its subcommittee the full 
ACRS meets first with the AEC staff 
and then with the applicant. 

So far the procedure seems entirely 
sound and healthy. And it is quite suc- 
cessful as well, for, in every case but 
one, the applicant, the AEC staff and 
the ACRS have worked out an agree- 
ment. “There has been only one in- 





1. Davis, ApmMIntstratTive Law 183 (1951). See 
also 1 ApMINiIsTRATIVE Law TREATISE 284 (1958). 

2. Joint Committee on Atomic Energy, Im- 
ProviInG THE AEC Recutatory Process, 87th 
Cong., Ist Sess. (1961), Volume 1, page 15. (This 
document is a study by the Joint Committee's 
staff.) 

3. Id. at pages 1-2: “‘The Commission, in the 
typical case involving the licensing of a power 
or test reactor, is not called upon to adjudicate 
between competing interests, public or private, 
but rather to reach a judgment as to the safety 
of a proposed activity.” 
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stance ... in which there has been an 
intervention and an active contest of 
the staff’s decision in a reactor licens- 
ing case [and] except on procedural 
issues, the applicants have not attempt- 
ed to contest an adverse position taken 
by the staff.”4 

One would suppose that as soon as 
the applicant, the AEC staff and the 
ACRS reach complete agreement, the 
agreed position would be publicized and 
that in the absence of objection from 
anyone the only remaining step would 
be for the Commission itself, that is, 
the five Commissioners, to assure them- 
selves that the agreed position should 
be approved. Since the Commissioners 
are not necessarily trained on problems 
of reactor safety, one would expect 
them freely to consult the technical staff 
in order to make up their minds. Care- 
ful Commissioners, despite the complete 
agreement, would probably ask ques- 
tions and think independently, especial- 
ly since risks to the public safety may 
be considerable. 

But that is what would happen in an 
agency unafflicted with dueprocessitis. 
Here are the steps now taken: 

1. A trial-type hearing is held wheth- 
er or not there are any issues, whether 
or not any intervener comes in, whether 
or not anyone is in disagreement with 
anyone else. “The hearing examiners 
have required extensive oral testimony, 
despite the fact that the cases are not 
contested.””® 

2. Even though the examiner at this 
trial has no technical training on prob- 
lems of reactor safety, he is forbidden 
to consult the technical staff when he is 
preparing his report. 

3. The five Commissioners who have 
the responsibility for the final decision 
are not necessarily technically trained 
on problems of reactor safety, but they 
are forbidden to consult the technical 
staff in making their decision. 
Diagnosis 

My opinion is that each of the three 
procedural facts just stated is a symp- 
tom of the administrative disease of 
dueprocessitis. I shall state my reasons: 

1. The purpose of trial procedure, as 
all lawyers should know, is to resolve 
issues of fact between parties who op- 
pose each other. The Commission is 
using trial procedure even in the ab- 
sence of issues and even in the absence 


of opponents. Adversary procedure is 
followed in the absence of adversaries. 
The proponents have to prove, over the 
non-existent opposition of the non- 
that the license 


existent opponents, 


should be granted. 


Commission’s Rules of 


Procedure Not Followed 

The Commission purports to follow 
its rules for “formal hearings’, but it 
is unable to follow them because the 
rules are designed, as they should be, 
for cases in which parties are opposing 
each other. For instance, one rule pro- 
vides for default for failure to file an 
answer.® The rule does not say whether 
a non-existent opponent may default. 
Presumably non-existent opponents fail 
to file answers. Another rule provides 
for a prehearing conference “for the 
settlement . . . of the issues” and pro- 
vides for “a written stipulation .. . 
reciting the matters upon which there 
has been agreement”.’ The Commis- 
sion conducts its trials in uncontested 
cases without following its prehearing 
rule, for I assume that no one has dis- 
covered a way to settle non-existent 
issues or to negotiate a settlement with 
non-existent opponents. 

Another rule is even more intrigu- 
ing: “The parties shall be encouraged 
to present evidence in written form.”® 
The best portions of a case for written 
presentation are those portions on 
which the parties are agreed. But if 
the parties are agreed on everything, 
why not present everything in writing? 
The answer must be that that would 
mean no trial and the Commission 
wants a trial. Then may the long tech- 
nical reports be submitted in writing, 
or do they have to be read orally? May 
a busy member of the technical staff 
have his secretary do the oral reading 
for him? If so, if nobody is listening, 
may six secretaries read six documents 
simultaneously to speed up the pro- 
ceeding, after the manner of six Bud- 
dhist priests sitting together and simul- 
taneously reading aloud six separate 
prayers? 

Because trial procedure seems so 
obviously unsuitable for uncontested 
cases, the reasons impelling the Com- 
mission to use trial procedure in the ab- 
sence of issues and in the absence of 
opponents are hard to understand. In 
discussing “excessive formality in re- 
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actor licensing proceedings”, the Com- 
mission says that “the conduct of pro- 
ceedings through oral testimony is an 
affirmative contribution to due process, 
as well as to greater public confi- 
dence”.® Apparently the requirement 
of trial procedure goes back to a 1956 
University of Michigan Law School 
Summer Institute on Legal Problems 
of Atomic Energy, which recommended 
“formal hearings . . . on all applica- 
tions for the licensing of facilities”. 
Under the Commission’s rules of prac- 
tice, “formal hearings” mean trial pro- 
cedure. The Michigan Workshop stated 
two reasons in support of its recommen- 
dation of “formal hearings”: “First, 
that in view of the various interests 
that could be affected, a formal hearing 
would make available a procedure ap- 
propriate to the protection, at the earli- 
est possible stage, of all affected legal 
interests; and second, that the public 
information provided by such a hear- 
ing would serve to foster and maintain 
the confidence of the general public 
and state and local authorities in the 
proposed project.”!° This statement 





. Id. at page 22. 

. Ibid. 

. 10 CFR §2.738. 

. 10 CFR §2.740. 

. 10 CFR §2.747 (a). 

. Joint Committee on Atomic Energy, 
Improvinc THE AEC Recutatory Process, 87th 
Cong. Ist Sess. (1961), Volume 2, page 410. 
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seems all right for a case in which facts 
are in dispute. But the Workshop add- 
ed: “In the event that the application 
is not opposed, the hearing could be 
conducted expeditiously along the lines 
of similar proceedings before other 
federal regulatory agencies.”” The 
Workshop did not say what other agen- 
cies hold “formal hearings” on non- 
existent issues between proponents and 
non-existent opponents, and I know of 
none.!! Nor did it explain how such 
“formal hearings” on non-existent is- 
sues can be “conducted expeditiously”. 
I wish it had explained this, for 1 know 
of no other authority on the subject of 
trials without issues, and I don’t see 
how a trial without issues can be “con- 
ducted expeditiously”. The first step I 
would take to make such a trial expedi- 
tious would be to do it all in writing. 
The second step would be not to do it 
at all. Would it be expeditious to give 
non-existent opponents the same proce- 
dural rights as ordinary parties? Or 
would it be both expeditious and poetic 
justice for non-existent opponents to 
have non-existent rights? 

I readily agree with the Workshop 
that procedure should protect “all af- 
fected legal interests” and that “public 
information” will “foster and maintain 
the confidence of the general public”. 
But I most emphatically disagree with 
the Workshop that trial procedure is a 
good way to provide “public informa- 
tion”. 

The way to inform the public, in my 
opinion, is by four kinds of releases: 
(1) The report of the ACRS should be 
published, as now. (2) The report of 
the AEC staff should be full and de- 
tailed, giving a full statement of pros 
and cons with respect to each facet of 
safety, and the report should be pub- 
lished in full, in whatever technical 
language the AEC staff chooses to use. 
(3) A translation should be prepared 
by the AEC staff in layman’s language, 
going as far into technical questions as 
is feasible in such language, but pre- 
senting fully the final practical judg- 
ment on the question of how much risk 
is too much in the circumstances of the 
particular case. (4) As a part of the 
notice to the public, a conference some- 
what in the nature of a press confer- 
ence should be held, where reporters 
and anyone else having a legitimate 
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interest should have an opportunity to 
question the technical people.!? 

After these four methods are used to 
inform the public, if no one opposes 
the application I can see no purpose in 
any further oral process.'* Of course, 
I would grant hearings to people who 
want to be heard. On issues of fact, I 
would use trial procedure, and on non- 
factual issues of policy or discretion 
I would use argument procedure like 
that before an appellate court. 

The harm done by using the forms 
of adjudication to resolve non-exist- 
ent issues goes well beyond waste of 
time and money—both that of the gov- 
ernment and that of the applicant. The 
greatest affirmative harm lies in forcing 
officers without technical training to 
make decisions without the assistance 
of technical staffs, as we shall now see. 

2. Uncontested cases are tried before 
a hearing examiner. I see no reason 
to have any examiner at all in an un- 
contested case; I would dispense with 
the examiner and send an uncontested 
case directly from the AEC’s Division 
of Licensing and Regulation to the five 
Commissioners. The examiner now used 
has no technical training. Not only 
that, but he is forbidden to consult the 
technical staff when he has difficulties 
in the preparation of his initial de- 
cision, This system seems to me to re- 
veal one of the most spectacular symp- 
toms of dueprocessitis. | think that not 
even an initial decision on technical 


questions so importantly affecting the 
public safety should be made by an 
officer who is both without technical 
training and without technical assist- 
ance. Neither due process nor any 
other law requires any such result. 
True, the Administrative Procedure Act 
forbids a presiding officer to “consult 
any person or party on any fact in 
issue unless upon notice and opportu- 
nity for all parties to participate”.'™ 
But that provision has no application 
to an uncontested case for many rea- 
sons, three conclusive ones being: (1) 
The provision is by its terms limited 
to adjudication, and a case without 
issues and without opponents is not an 
adjudication. (2) The provision is lim- 
ited to “adjudication required by stat- 
ute to be determined on the records” !® 
and no statute concerning the licensing 
of reactors requires a hearing on the 
record. (3) A presiding officer can 
hardly consult “on any fact in issue” 
when no fact is in issue. 

3. The five Commissioners who make 
the final decision are forbidden to con- 
sult their technical staff.'® This is even 
worse than forbidding the examiner to 
consult, for the Commissioners have 
the basic responsibility for protecting 
the public safety, and officers who have 
such an important responsibility should 
not be required to act without full un- 
derstanding of what they are doing. 

Compelling a Commissioner to de- 
cide an uncontested case concerning 





10. Untversiry oF MIcHIGAN WORKSHOPS ON 
Lecat Prostems or Aromic Enercy (1956) 
page 59. 

11. Two statutes requiring hearings in un- 
contested cases are the Natural Gas Act, 52 Stat. 
825 (1938), 15 U.S.C. §717f(c), and the Federal 
Aviation Act, 72 Stat. 754 (1958), 49 U.S.C. 
§1371(c). But in neither instance are “formal 
hearings” held that involve oral testimony 
subjected to cross-examination, in the absence 
of a contest. 

12. In response to an invitation from the Joint 
Committee on Atomic Energy to criticize exist- 
ing and proposed organization and procedure of 
the AEC in licensing cases, I suggested by letter 
last April that the Commission use a press con- 
ference type of hearing. Before the Joint Com- 
mittee in June, Commissioner L. K. Olson an- 
nounced that the Commission had adopted this 
idea and would shortly hold a hearing in the 
nature of a press conference in California. But 
he added that “‘of course” the press conference 
hearing would not take the place of a trial-type 
hearing. I think it should in absence of contest. 

13. The statute as amended in 1957 requires a 
hearing even in an uncontested case, but the 
committee explained that what was intended 
was “discussion in public’. Neither the statute 
nor the history indicates a trial. The conference 
I recommend should satisfy the requirement of 
“discussion in public” for uncontested cases. 
My view is apparently opposed to that of the 
staff of the Joint Committee on Atomic Energy, 
which says in its 1961 study: “A hearing. . . 
should be mandatory in all major facility li- 
censing cases. . . The hearing should be held in 


public and oral testimony taken, although in 
uncontested cases not to the extent evident in 
present practice." The staff says it is “important 
to provide an opportunity for interested mem- 
bers of the public to attend” and that “in doing 
‘the homework’ for such a hearing, the ap- 
plicant or the staff may view the problems they 
have been considering in a new perspective 
and may become aware of the need to rethink 
or reexamine some facet of a problem.” Joint 
Committee on Atomic Energy, Improvinc THE 
AEC Recutatory Process, 87th Cong., Ist Sess. 
(1961), Volume 1, pages 49, 72. I agree that 
members of the public should be given oppor- 
tunity for hearing, and that the staff should do 
the homework. The translation to layman's 
language and the conference in the nature of 
a press conference will serve these ends, with- 
out trial procedure in absence of contest. 

14. APA §5(c). 

15. APA §5, introductory clause. 

16. When the Commission reviews a licensing 
case, ‘none of the available staff assistants have 
had training or experience in reactor safety 
matters . . . [T]he Commission is precluded 
from consultirg its experts on reactor safety in 
the Division of Licensing and Regulation . . .” 
Joint Committee on Atomic Energy. Improvine 
tae AEC Recutatory Process, 87th Cong., Ist 
Sess. (1961), Volume 1, page 22. ‘‘The Commis- 
sioners in carrying out their adjudicatory func- 
tions are presently assisted only by legal coun- 
sel and personal office assistants, none of whom 
are technically qualified on matters of reactor 
safety. As a result, the Commissioners are 
isolated from agency expertise . . .” Id. at 51. 
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public safety without consulting the 
technical staff on technical questions 
even if the Commissioner is sure he 
needs technical assistance seems to me 
contrary to common sense. Neither due 
process nor any other law requires 
this.47 

What an outrageous predicament for 
a conscientious Commissioner who 
happens to be without technical train- 


Pardon Me, Your 


| ’M ONE OF your laymen who knows 
nothing about the law profession. I 
wouldn’t know a to wit from a to woo, 
so I’m not an expert. But, in my ig- 
norance, I do have something to say 
here which you should be interested in 
hearing. Of course you caught the word 
“should” and I put it in there to indi- 
cate that if you’re not interested in 
what an outsider has to say about your 
collective image, you should be. 

Two recent law suits—my first, sec- 
ond and, I hope, last—caused me to 
wake up to the fact that lawyers, even 
opposition lawyers, are human beings. 
If I reached the age of 44 believing 
that a lawyer was something less than 
human—and that’s what happened— 
well, gentlemen, that’s partly your 
fault. 

Now I consider myself to be at least 
normally perceptive, have been around, 
have seen and read quite a lot, but I 
don’t remember ever having encoun- 
tered anything I could call a real effort 
on the part of your profession to reach 
out toward your public with a collec- 
tive message. I’ve been in newspaper 
work off and on all my adult life (all 
of it on small-time publications) and I 
don’t recall anything crossing my desk 
from your organization. Come to think 
of it, yours seems to be about the only 
group that doesn’t try to promote itself. 

Or am I just talking through my 
hat? If you do circularize the news- 
papers, somehow you've missed the 
ones I was on. Do you make a practice 
of sending out news releases to the 
small papers? If you don’t may I ask 
“Why not?” 

Let’s go a little further into this 
matter of public relations. But before 
we can proceed with this discussion, 


ing on problems of reactor safety: he 
feels strongly his responsibility for 
public safety, he is convinced that he 
needs help from his technical staff, and 
yet his lawyers insist that he must de- 
cide without consulting the technical 
staff! 

Lawyers who give such advice are 
allowing their misunderstanding of 
due process to override their common 
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sense. They and the agency which acts 
on their advice are afflicted with the 
disease of dueprocessitis. 

I hope that other agencies will be 
alert to the symptoms of dueprocessitis 
and take precautions against this de- 
bilitating disease. 





17. For a comprehensive discussion of the 
law of separation of functions, see 2 Davis, 
ADMINISTRATIVE Law TREATISE 171-240 (1958). 


Image Is Showing—A Letter 


which just might prove profitable to 
you, I ask you to accept, for the dura- 
tion of this piece, my contention that 
a man of average intelligence and aver- 
age powers of observation can grow 
into middle age and, without conscious 
effort, acquire and retain the image of 
your profession as it is handed out by 
Hollywood and the TV industry. 

I believe now that that image is a 
distorted one, but I haven’t always felt 
that way. It took a couple of law suits 
—I came out on the short end of both, 
incidentally—to demonstrate to me that 
lawyers are engaged in a vitally impor- 
tant and highly honorable profession 
and deserve to be classed as human. 
You may ask “OK, so whose fault is 
that?” Being reluctant to admit that 
I’m stupid, I immediately say “Gentle- 
men, it’s partly your fault.” 

Am I right in assuming that you 
figure regarding public relations that 
it’s “every man for himself?” I won- 
der if you think this way, privately at 
least: “I assume my share of civic re- 
sponsibility and try to lead a worth- 
while life, and if the public gets a 
wrong impression of me and my col- 
leagues, well, that’s just too bad.” To 
use the words I’ve just put into your 
mouth, I say “Yes, it really is too bad.” 

Just one more personal note here, to 
show the depth of my ignorance, not of 
the law, but of lawyers and their func- 
tions. I once made the following state- 
ment, and was rather proud of it: “I 
don’t have a lawyer and I don’t need 
one, for I am dealing in good faith 
with people whom I trust 100 per 
cent.” I’ve eaten those words a thou- 
sand times since then, but they still 
give me _ indigestion. And looking 
around for someone to blame for my 


bellyache, I blame it on you! 

Now I’m not being entirely facetious, 
and I’m not trying to dodge the serious 
charge that I was too naive. In the 
course of a routine American education 
and upbringing, I should have been 
exposed in elementary school and con- 
tinuously since then, to the kind of 
propaganda campaign which would 
have led me into a natural assumption 
that the practice of law could be a de- 
sirable and honorable achievement. I 
don’t remember ever having seen or 
heard of a lawyer acting as a good-will 
ambassador addressing student assem- 
blies or other public gatherings on the 
specific aspects of his profession. And 
I wonder why. I think of a lawyer on 
the podium as someone promoting a 
political or other kind of campaign— 
anything except his own profession. 

Doctors and dentists seem to do a 
pretty good job of selling themselves 
to their patients, despite the fact that 
most of us go to their offices reluctant- 
ly. Educators and religious leaders 
never pass up a chance to toot their 
own horns and make the rest of us sit 
up and take notice. So why not law- 
yers? You people have a lot of impor- 
tant things to say to all of us, but if 
you’re saying them, I at least, don’t 
hear you, and it’s not because I’m not 
listening. 

So, gentlemen—and ladies, for I as- 
sume there are lady lawyers—I have to 
level an accusation at you. 

I don’t ask “Have you stopped beat- 
ing your wife?” 

What I want to know is “Why 
haven’t you stopped beating your 
wife?” 

FRANK Bain 
Pittsburg, Kansas. 
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The Conflict Method: 


A Modest Proposal to Law Schools 


by Robert Coulson ¢ 


Tue PURPOSE OF this article is to 
criticize legal education in the United 
States and to propose a change suggest- 
ed by the moot court principle. I be- 
lieve that our law schools are failing to 
prepare students for the law. I pre- 
scribe a remedy. 

The present system was described by 
Dean Albert J. Harno in the August, 
1960, issue of the Journal, 46 A.B.A.J. 
845. The duty to educate our busy pro- 
fession has been delegated to the acade- 
micians. And just as the practicing Bar 
was once too busy to supervise its 
apprentices, it is now too busy to di- 
rect its academic machinery. The law 
schools drift along on a peaceful river 
of lectures. 

Take the “case method”, still the 
staple of the student’s diet. In the en- 
lightened version of the case method, 
an instructor and his students engage 
in a “joint exploration of problems”, a 
kind of guided tour among familiar 
decisions. Most students sit quietly, 
learning to think like lawyers. Pre- 
sumably, they learn to think by think- 
ing. It is very quiet in the back row. 

Modestly, I propose that law stu- 
dents stop this drifting silently towards 
the larger truths and start rowing back 
up the river to a different goal. 


Mr. Coulson’s “modest proposal” envisions a novel approach to 
legal education which would largely eliminate the case method. He 
suggests teaching law students to be lawyers by organizing them into 
“law firms” headed by faculty members as the “senior partners”. The 
law students would work on simulated cases prepared by recent gradu- 
ates and, insofar as possible, they would oppose one another on legal 
problems much as lawyers oppose one another in practice. 


of the New York Bar (New York City) 


Law students are not now being ef- 
fectively trained. 

Article after article, speech after 
speech, the whole profession seems con- 
cerned with the problem. Where there 
is such smoke, there must be fire. 

On every side we hear that today’s 
law school graduates are not fit to prac- 
tice law. They are not even trained to 
speak or write in the clear, convincing 
manner that lawyers use to earn their 
daily bread. To this, they must yet be 
trained. 

Some questions may be asked. What 
is the present method of legal educa- 
tion? What are its goals? What job is 
the student being prepared to do? 

First, consider the method. The basic 
tool is the lecture. At Harvard Law 
School, for instance, many lectures 
seat more than one hundred students. 
The students listen and record the com- 
ments of the lecturer concerning a 
series of assigned cases in the particu- 
lar field. They have often read these 
cases in advance. It is a fact that a 
student seldom recites or contributes 
to the exploration. 

Listening to such lectures may be 
intellectually stimulating, but it is a 
spectator sport. Can law be practiced 
by spectators? 
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The typical day in a student’s life at 
many law schools contains a few hours 
of such lectures and several more hours 
reading cases. Multiply this by the 
number of days in a term. Add a paper 
or two. That is all there is! 

Examinations are the inevitable cli- 
max of the term. The examination 
paper may be the first time that a stu- 
dent is asked to display his verbal 
talents and even then, not as an ad- 
vocate, but as a student. In fact, it 
would seem that scholasticism is firmly 
in the saddle. 

Another blunt question. Is the stu- 
dent really being taught any skills other 
than how to read cases and to listen? 
Non vitae, sed scholae discimus. 

The interneship program proposed 
by Professor Albert E. Harum would 
inject some practical experience into 
the curriculum. /nterneship Re-exam- 
ined: A “Do” Program in Law School, 
46 A.B.A.J. 713 (1960). 

But I doubt that law schools care to 
farm out students for practical educa- 
tion. Nor should they abandon their 
rightful function. Education is not best 
done by practicing lawyers. They are 
busy at other tasks. Teaching requires 
dedication and specialized training. 

In the February 1, 1961, issue of the 
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Journal, Professor J. Henry Landman 
congratulates himself for inventing the 
“problem method” which he claims has 
replaced the “case method”. 47 A.B. 
\.J. 156. This is progress. But what- 
ever the subject-matter may be, the 
lecture survives. And whether a lecture 
concerns a case or a problem, it is a 
lecture. And the student only listens. 
It is a gloomy picture. Each student, 
so quietly listening away the precious 
moments. His mind is a fast deplet- 
ing asset. The empty thieving of neglect 
many hours. The 
ennui clogs so many eager minds. Law 


steals so rust of 


school is a bore. 


Let the Ames Moot Court 
Be Our Model 

Let us return one evening to Harvard 
Law School. In a small, ugly rocm in 
the basement of Hastings Hall, a pre- 
liminary Ames Competition moot court 
argument is being held. This is a semi- 
voluntary program which Harvard pio- 
neered and continues to operate as a 
special event in the ordinary law school 
routine. Behold, fellow lawyers, this is 
the model. Mark it well! 

A first-year student is standing be- 
fore the court, sweating and clawing 
for words, as he opens his case. He 
has been tormented by it for several 
weeks. He has searched the library for 
some shred of authority to nail over his 
rude argument. He has written a brief. 
He is meeting his first legal challenge. 

He is learning law through every 
open pore, at night when he tries to 
sleep, during the day when he tries to 
read, A moot court case rides on a 
student’s back like a monkey, just as a 
real case rides on yours. 

Compare this method to lectures and 
reading cases. Try to calculate the rela- 
tive incentives. 

In my opinion, the moot court meth- 
od is superior. 

The direct, unequivocal competition 
injects a higher degree of incentive 
into the experience. In addition, the 
role is substantially that of an advocate 
preparing and presenting an appellate 
argument. The direction of the in- 
creased effort is more accurately fo- 
cused upon the profession. 

As well as requiring a detailed knowl- 
edge of the legal principles of the case, 
the moot court method exposes the 


participant to experience in the reali- 
ties of law practice while still within 
the law school environment. The crea- 
tive effort of the student is purified by 
enlightened criticism. His limitations 
are dramatically exposed. To entertain 
success, the possibility of failure must 
also be invited. 

But I would not limit legal training 
to those arts which the late Chief Jus- 
tice Arthur T. Vanderbilt described as 
“advocacy”: 


Advocacy is not a gift of the gods. 
In its trial as well as in its appellate 
aspects it involves several distinct arts, 
each of which must be studied and 
mastered. Yet no law school in the 
country, so far as I know, pays the 
slightest attention to them. It is blithe- 
ly assumed, with disastrous results, 
that every student coming to law school 
was a born Webster or Choate [page 
1226, Modern Procedure (1952) }. 


I recognize that advocacy is only 
one gun in the lawyer’s arsenal, an 
important piece, but not enough, alone. 

Probably few law students visualize 
success in terms of winning appellate 
argument. Corporate law is now more 
likely to be their dream, the kind of 
work that C. Wright Mills described in 
The Power Elite, Oxford University 
Press, at page 131: 


Today, the success of the corporation 
depends to a considerable extent upon 
minimizing its tax burden, maximizing 
its speculative projects through merg- 
ers, controlling government regulatory 
bodies, influencing state and national 
legislatures. Accordingly, the lawyer is 
becoming a pivotal figure in the giant 
corporation. 


Even if business counseling is to be 
the focus of their work, can listening 
and reading be a better preparation 
than arguing and writing? Can a law- 
yer counsel without convincing? The 
answer must be “no”. 

It is time to admit that I am biased. 
I have just completed several years’ 
close association with the National 
Moot Court Competition, an institution 
thrusting out of the eroded terrain of 
American legal education. 

The National Competition is spon- 
sored by the Young Lawyers Commit- 
tee of The Association of the Bar of the 
City of New York. Over one hundred 


law schools now compete. Its alumni 
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increase each year both in number and 
in enthusiasm. Its influence upon legal 
education is substantial, although, like 
an iceberg, its full substance is not 
obvious. 

The technique utilized by the Na- 
tional Competition is sound. It results 
in a vast amount of learning. My theme 
here is that similar methods may be 
usefully adapted to all other areas of 
legal education. The technique itself is 
simple. 


A Technique 
Like “Dynamic Tension” 

It has some similarity to those body- 
building exercises known as “dynamic 
tension”, once made fashionable by a 
man doing business under the name 
and style of Charles Atlas. His for- 
mula was also a simple one: creation 
of tension between two antagonistic 
muscles strengthened both. 

In the same way, the moot court 
method creates an artificial conflict be- 
tween students, which strengthens their 
powers of advocacy. They are set 
against each other in roles similar to 
those they in actual 
practice. 


may assume 


In the moot court, students are as- 
signed one side of a case to brief and 
argue. But the same technique could 
be adapted to the negotiation of a con- 
tract, the preparation of a legal memo- 
randum or the drafting of a statute. 
Let us call it the “conflict method”. 

As in the moot court, it must be 
hazardous and sometimes humiliating, 
exactly like many experiences and chal- 
lenges in the actual practice of law. It 
is the high, hard road to training 
lawyers. 

Is the legal education industry will- 
ing to make the trip? It will be as- 
serted that the moot court method is 
too time consuming, too difficult to 
organize, too specialized and not at all 
adaptable to the diversified, yet schol- 
arly, program that modern law instruc- 
tion requires. Not true. 

Three full academic years are spent 
by most law students. They find that 
the curriculum, the mere reading of 
cases, fills their hours. It is clear that 
a comprehensive “conflict” program 
cannot simply be added to the present 
“guided tour” curriculum. What I pro- 
pose is a complete substitution for the 
“case methods”, the “problem meth- 
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ods” and the “lecture methods”. 

The National Moot Court Competi- 
tion proves that a relatively small 
amount of organization can result in a 
high volume of creative student effort. 

It is a Chinese proverb that a piece 
of paper blown by the wind among 
lawyers must in the end be drawn out 
again by two oxen. 

One case is drafted each year by the 
Young Lawyers Committee and dis- 
tributed to the schools for the entire 
national program. During the early 
fall, participating teams are selected by 
the schools. Briefs are written. The 
teams prepare for the arguments. In 
November, elimination rounds are held 
in the various regions. In December, 
the qualifying teams come to New 
York and compete in the final tourna- 
ment. Each team may be required on 
short notice to argue either side. 

The same case is often used for the 
selection of a school’s entry in the 
competition for the following year. 
Many inter-mural moot court programs 
and forma! courses also use the nation- 
al case. 

Thus, a few thoughtfully drafted 
documents, constituting a record on 
appeal, release a flood of competitive 
effort, set mind against mind, hour 
against hour. Serious, mature, purpose- 
ful and professional efforts result. 

A moot court competition also re- 
quires comnetent judges. Since the 
judge of an appellate argument is in 
large measure antagonist as well as 
critic, education flows from the func- 
tion. Competent lawyers are eager to 
assume the role of moot judge, and 
receive good value for the experience. 
In an inter-mural program such as the 
Ames competition, upper classmen are 
eager to play the part. They also learn. 

Nor is housing a problem. A moot 
court argument can be held in a broom 
closet. No special equipment is neces- 
sary to rub one mind against another. 

So much for manpower and eco- 
nomics! What other objections should 
I anticipate? Oh, yes, the basic one. 
“We are not operating a school for 
barristers. How about all the other 
skills a lawyer must learn?” 


Pure Moot Court 
Not Flexible Enough 


I admit that the “pure” moot court 
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method is not flexible enough. But the 
“conflict method” will stretch. Many 
innovations will be necessary, of course. 
I shall suggest a program that will sug- 
gest a program that will suggest a pro- 
gram. Imagination will lead the stu- 
dents from room to room throughout 
the mansion of the law. 

Let me then, in a few words, de- 
scribe my notion of a useful legal edu- 
cation, based upon the “conflict” or 
dynamic tension method of learning. 

Ideally, it sets student against stu- 
dent. The problem, of course, is how 
to do it. I would choose to copy life. 
Each student would be assigned to a 
“law firm”. As far as possible, relation- 
ships should reflect those of actual 
firms. 

A certain amount of make-believe 
will be required. However, in the 
words of Dean Harno in 46 A.B.A.J. 
847 (1960), “the responsibility of the 
law schools is to prepare their students 
for the tasks that lie ahead, and this 
assignment cainot be accomplished 
through the requirement of case read- 
ing alone”. He criticizes the case meth- 
od because it confines legal education 
to a restricted framework which dis- 
sociates it from the living context of 
the world around it. I agree. And how 
better to associate the student with the 
profession than to assign him the 
actual tasks of a practicing lawyer? 

The senior partner of each law firm 
should be a professor, who would di- 
rect the mock practice of the firm. 
Upper classmen would serve as junior 
partners, each in charge of areas of 
the firm activities elected by them. 
Each month the firm would be as- 
signed problems, such as mock trial 
cases, appellate arguments, drafting 
and research. Conferences would be held 
on a regular basis. Task forces should 
be fluidly assembled and _ utilized. 
Wherever possible the students should 
be put to the test, meeting other firms 
in arguments, criticizing briefs and 
generally behaving in the joyfully ar- 
gumentative manner of real lawyers. 

The senior partner-professor could 
utilize his associates for research and 
legal scholarship projects of his own. 
Or he could assign them to public 
service projects for the community. 

A staff would administer the me- 
chanics of the program and write and 
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assemble the basic problems for all the 
law firms. These positions would be 
most interesting to young graduates 
who had spent a few years in a law 
office but wished to return to legal 
education. 

The students would “demonstrate 
their fitness to assume the tasks and 
responsibilities required” of lawyers. 
46 A.B.A.J. 848 (1960). Only a mini- 
mum of administration is necessary to 
stimulate the insatiable energies of 
these hungry minds. All the variety of 
life is available to draw from. Practic- 
It is 
participating in the critical and climac- 


ing law is, after all, just that. 


tic moments and events of life. 


Those who should be shoe salesmen 
would get the word. Those who dis- 
cover talents in scholarship will turn 
towards the academic. Those fortunate 
few who find a lust for controversy will 
enter the profession with far more con- 
fidence than the graduate “tourist” of 
today’s methods. 

The great asset of any law school is 
its students. The conflict method per- 


mits 
lf pi 
nate 
meth 
label 
uppe 
of ste 
woul 
effor 
wine. 
Th 
schos 
prov: 
tion 
ince! 
gest 
dent: 


erod 
right 
only 
next 
incer 
the | 
rank 
ment 
W 
to c 
merc 
ket. 
pote! 
TI 
geste 
bene 
inati 
knov 
abili 
tial 
*ass¢ 
more 
woul 
men 
caus 








mits the students to train each other. 
If properly managed, it would elimi- 
nate the obvious tedium of the present 
method, eliminate what has become 
labeled the “third-year problem”. An 
upper classman would become a person 
of status and gain in responsibility. He 
would win the opportunity to direct the 
efforts of other students. This is heady 
wine. 

The examination is used by law 
schools to shake out the chaff and to 
provide some incentive to pay atten- 
tion to daily lectures—a badly needed 
incentive, I must add. Nor do I sug- 
gest eliminating this old enemy of stu- 
dents, the sole challenge now remain- 
ing. 

The terror of the examination is much 
eroded from the era of “look to the 
right of you, look to the left of you— 
only one of you three will be with us 
next fall”. But exams still generate 
incentive because of the emphasis that 
the profession places upon grades and 
rankings in connection with employ- 
ment. 

Written examinations are necessary 
to classify the product-package for 
merchandising on the Wall Street mar- 
ket. They are now the sole gauge of 
potential ability. 

The “law firm” organization sug- 
gested here would have a secondary 
benefit. It would supplement the exam- 
ination results by providing working 
knowledge of the student’s skills and 
abilities. A recommendation to a poten- 
tial employer by former law school 
“associates” would be considered far 
more reliable than a grade. Employers 
would readily rely upon such a recom- 
mendation. .I know that this is true be- 
cause of the magnificent job offers that 
New York law firms make to National 
Moot Court finalists. Lawyers seem to 
value performance above mere grades. 

It would be necessary for the “firms” 
to declare an amnesty for a reasonable 
time prior to the annual examinations 
to permit comprehensive lectures on 
the fields to be tested. Since the case 
method would be eliminated, these lec- 
tures could move briskly ahead through 


the subject-matter of the course. 

The firm could help in this final 
project by preparing course outlines 
for its members and by discussing the 
esoteric techniques used to slake the 
desires of examination readers. 

Although writing such examinations 
is not really a professional task, group 
methods could be profitably applied to 
produce better individual skills and re- 
sults. And since each graduate must 
ultimately face a state bar examination 
before he is permitted to practice, there 
is a further practical reason for acquir- 
ing facility in the Mandarin art of 
writing such essays. 

Even if no law school adopts my 
modest proposal at one gulp, I hope 
that some school will establish two 
“firms” for a pilot program to deter- 
mine the value of the method. Perhaps 
some brave law teacher will snatch up 
the banner and charge wildly forward 
from the deep trenches achieved in 
Dean Langdell’s hotly contested ad- 
vance to the case method, some ninety 
years ago. 

A revolution is required. The vested 
interests will defend what Shakespeare 
termed “that tyrant custom”. Lecturers 
will have to junk their lectures and, in 
fact, change their entire approach to- 
wards teaching. Cases so long familiar 
will not easily be released from domes- 
ticity. The gently ticking metronome 
of classroom hours is far more com- 
forting than the harsh clang of dead- 
lines. Income from case books will 
dwindle and the law schools will have 
to increase salaries. Stenographic and 
clerical help at the law schools may 
need to be increased. Professors will 
be forced to deal directly with some 
students who heretofore have had little 
access to them, All sorts of irritations 
and changes will itch the pale skin of 
scholars. 

The law review or journal will lose 
status. Now one of the very few areas 
in a law school where the student is 
permitted to express himself, under the 
“conflict method” 
compartment of scholarly detachment 


it will become a 


within a frantic professional world. 


A Modest Proposal to Law Schools 


The campus peace will be shattered 
by debate and work, work of a creative 
and controversial nature. Life will re- 
turn to our law schools. The students 
will soon see that they are not engaged 
in raking among the ashes of dead 
decisions. They will be burning their 
fingers on the red hot coals of daily 
strife. 

I agree with Howard R. Sacks, the 
Administrator of the National Council 
on Legal Clinics, who has written that 
“exposure to a problem as it appears 
in real life is the most effective way of 
arousing student interest, concern and 
a feeling of responsibility about that 
problem.” 46 A.B.A.J. 1111 (1960). 
It would be gratifying if the Council 
would spend a small fraction of the 
$800,000 grant it received from the 
Ford Foundation on such a program. 

A student “law firm” would be an 
ideal organization for using a student 
in legal aid, voluntary defender, social 
service, legislative drafting and re- 
search projects. The firm will be a tool 
of the partners and can be focused 
upon those situations and problems 
which seem most intriguing to them. 
I can think of no better way to expose 
a student to the lawyer’s constant prob- 
lem of finding time to meet the chal- 
lenge of his obligation to society. 

On the other hand, since the firm 
will not have the power to influence 
examination grades, the student will 
retain his independence within the in- 
stitution and will be able to direct his 
energies to whatever elective tasks most 
interest him. The only discipline will 
be the opinion of his peers, And there 
is none stronger. 

The details are not settled, as must 
now be most apparent. But the prin- 
ciple is clear. To prepare law students 
for the tasks that lie ahead, let them do 
such tasks. To train them to win argu- 
ments, let them argue. To teach them 
to draft briefs, let them write briefs. 
And to hone the bright edge of their 
ability, set them against each other in 
conflict until they educate themselves 
into a state of competency from which 
only great success will relieve them. 
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Bread and Circuses 


It has taken a self-styled “country lawyer” to give us a 
new and realistic approach to the question of liberalizing 
Canon 35 as desired by the press, radio and television 
interests. 
Journal is worthwhile reading not only for the Bar, but 
also for those representing the communications media. 

It should constantly be borne in mind that the right to 
a public trial is a historic right established for one pur- 


His article on that subject in this issue of the 


pose and one only; namely, for the protection of litigants, 
not for the entertainment nor even for the education of the 
public. Heretofore in the discussion too much attention 
has been paid to a shibboleth that the public has “the 
right to know”, not the least part of which is the right to 
be regaled by the sensationalism of a trial. The true ques- 
tion is whether the public should have such a right. If so, 
the question remains whether or not that right is to be 
paramount—superior not only to the rights of the litigants, 
but even superior to the rights of the public in the very 
administration of justice itself, when justice may be 
thwarted by the outside pressure thus exerted upon the 
parties and the witnesses. 
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The communications media have sought to convince the 
Bar of the self-restraint they insist would be used in report- 
ing trials. Some years ago by some obscure analogy a 
demonstration was arranged through televising the pro- 
ceedings of the House of Delegates on a “closed circuit”. 
This may have had the effect of convincing some of the 
Delegates. The demonstration, however, was more than 
offset a few years later. A committee chairman who was 
a public figure took the rostrum in the House of Delegates 
to make his committee’s report. Photographers swarmed 
down the aisles, completely surrounding the chairman, so 
that he was no longer visible to the Delegates. Punctuated 
by flashbulbs, his words were lost in the confusion. 

One can sympathize with the men in the communications 
field, the very nature of whose employment normally puts 
self-restraint to the severest tests. But it is hardly reason- 
able to let such sympathy override considerations which go 
to the very heart of what constitutes a fair trial. Those con- 
siderations are the bread upon which justice feeds. 

So in considering the liberalization of Canon 35 the 
thinking must be straight and clear. Our profession must 
never compromise its duty to assure the public that even- 
handed justice, free from outside pressures, will be meted 
out to every litigant whether his case be sensational or 
humdrum. We must never permit trials to become Roman 
holidays in response to a clamor raised in the name of 
the public for circuses as well as bread. 


The Rule of Law 

In the cold war we are pitted against the Communist 
ideology which has regard for neither truth nor justice. A 
statement was issued last December by eighty-one Marxist- 
Leninist parties called the 
Parties Manifesto”. 


“Communist and Workers’ 
In January of this year Khrushchev 
made a two and a half hour speech interpreting this mani- 
festo. The Judge Advocate General of our Navy has pointed 
out that in neither the manifesto nor the Khrushchev speech 
did the word “law” or the word “justice” anywhere appear. 

For the Communists, the substitute for law is the arbitrary 
ukase of despotism, heedless of the dictates of morality, and 
governed by no principle other than expediency for its own 
ends. We, who believe in the rule of law and the principle 
of justice for all, see the Communist powers making head- 
way through violations of the principles for which we stand. 
We see acts engaged in which are in violation of treaties 
and international law, such as intervention to promote revo- 
lutions for the overthrow of lawful governments in areas 
where the Communists have imperialistic designs. 

The thought has been expressed, and even advocated, that 
these Communist violations have released us from any ob- 
ligation to continue to observe our own commitments. This 
in effect is to urge that we are, under the circumstances, 00 
longer bound by the rule of law vis-a-vis Communists and 
are now free ourselves to take action contrary to our own 
commitments in treaties and under international law. 

It is appropriate for our profession to express itself on 
this subject. Lawyers are dedicated to the rule of law, and 





by our professional oaths we are bound to support it. No 
malefactions of our enemies can release us from that ob- 
ligation. To abandon it would be to revert to lex talionis, 
the law of the jungle. 

Those who recklessly advocate that our country depart 
from the rule of law because of ‘he illegal acts of Commu- 
nists should seriously consider what the consequences would 
be. It has been well pointed out by Walter Lippmann in his 
column of June 22, 1961, that 


. in a revolutionary age like this one, the rule of law is 
the armor of conservatism, and to throw it away in a fit of 
frustration over Fidel Castro, would be to strip ourselves 
and our allies of their strongest defenses. The proof of how 
mighty is the rule of law is that while the Soviet Union 
violates the rule of law and intervenes illegally, it never 
dares to defy the rule and to denounce it as a capitalist 
and reactionary device. 


Our profession, which seeks to spread abroad the rule of 
law as a great instrumentality for progress toward world 
peace, must never tolerate even the thought of its partial 
abandonment for any fancied ephemeral advantage in the 
cold war. We lawyers have always stood, and must con- 
tinue to stand, squarely and consistently as champions of 
the rule of law. 
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A Debt of Honor 


The following editorial was written by Reginald Heber 
Smith, of the Boston Bar, for many years a member of the 
Board of Editors of the Journal and a former member of 
our Advisory Board. 

Artiele I of our Association’s Constitution provides that 
one of its objects “shall be to uphold and defend the honor 
of the profession of law”. 


‘ 


The Clients’ Security Fund is called “a debt of honor 
owed by the profession to the public”. 


Editorials 


That definition comes from The Law Society in London. 
It is endorsed by Australia, Canada and New Zealand 
(where the first clients’ security fund was established in 
1929). 


That all our sisters in the common law world should be 
so far ahead of us is hard to understand. But it is encour- 
aging to revord that, once aroused, our organized Bar has 
moved vigorously. 


Our Association established a Special Committee and the 
House of Delegates on February 23, 1959, adopted a reso- 
lution stating that “the establishment of Clients’ Security 
Funds be deemed within the public interest and an objective 
which merits the strong support of the legal profession”. 


The following state Bars have established such funds: 
Arizona, Colorado, Connecticut, New Hampshire, New 
Mexico, Ohio, Pennsylvania, Vermont and Washington. Of 
these, Vermont was first to act. Oregon could have nosed 
out Vermont, but favorable action by the Oregon State Bar 
depended on concurrent action by the Oregon Legislature 
which has not yet been forthcoming. 


Many state and local bar associations have the fund under 
consideration. May they move swiftly and decisively! 


The plan is rooted in moral and ethical considerations. 
It intends to avoid Cain’s evasive answer to the Lord, “Am 
I my brother’s keeper?” (Genesis, 4:9) and instead to assert 
“Yes, we are a brotherhood, we address each other as 
‘brother’, we are responsible one for another and all of us 
for each of us.” 


Also the plan contains a hard core of practical realism. 
In the past few years, banks have suffered some fantastic 
defalcations by trusted employees, yet there have been no 
runs on banks and since 1945 only forty-five banks have 
been liquidated for any cause. There has been no loss to 
depositors having $10,000 or less in the bank. The reason 
is the Federal Deposit Insurance Corporation. 


The Clients’ Security Fund can serve precisely the same 
function for the legal profession. 
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A State of War and the 


Uniform Code of Military Justice 


The Uniform Code of Military Justice, which was the result of an 
extended study of military justice undertaken after World War II, has 
been in effect a little more than a decade. Captain Richardson points out, 
however, that except for a brief period during the Korean War, when 
the Code was brand-new, it has not been tested under wartime conditions. 
Captain Richardson presents a cogent argument that the Code may 
prove unworkable in the event of another major war. 


by George L. Richardson * Captain, JAGC, USAR 


Woutp THE Uniform Code of 
Military Justice' work practically dur- 
ing a period in which the United States 
was engaged in a so-called “localized 
war’, such as the recent Korean con- 
flict? Would it work during a period 
of total nuclear war? 

Reasonably correct answers to these 
two questions seem essential, if our 
Armed Forces are to continue to func- 
tion in a wartime situation, as of 
course they must. Whatever one may 
have thought of the merits of the Ar- 
ticles of War of 1920 and the Manual 
for Courts-Martial, 1928, the military 
law which was in force for the U. S. 
Army and Army Air Forces through- 
out World War II, the fact remains 
that it functioned fairly well at a time 
when United States forces numbered 
more than 16 million and were spread 
throughout the world in every theater 
of operations. The same is true, to a 
much more restricted extent, of the 
Manual for Courts-Martial, 1949, and 
the so-called Elston Act which were in 
effect for about the first eleven months 
of the Korean conflict.? The Uniform 
Code of Military Justice was enacted 
by Congress on May 5, 1950, and be- 
came effective May 31, 1951. 

For the purposes of this article, a 


state of war, limited or otherwise, is 
thought of not as a legal condition 
resulting from the President’s asking 
Congress to declare it,* but rather as 
any occurrence of hostilities outside 
our country, involving the use of 
United States Armed Forces. This latter 
definition is forced upon us by the 
times. Starting with the Japanese Im- 
perial Navy’s devastating attack upon 
Pearl Harbor on December 7, 1941, it 
has become the fashion to commence 
wars with sudden attacks mounted and 
delivered without warning. The Korean 
conflict, it will be recalled, began the 
same way on June 25, 1950. Our poten- 
tial enemies in Communist-dominated 
countries have made a point of doing 
this, not only for the obvious military 
advantage of surprise, but also because 
to them there are no such things as 


This article reflects the writer’s opinion only 
and does not in any way infer official approval 
by the Department of Defense. 


1. Uniform Code of Military Justice (here- 
after cited as UCMJ), Act of May 5, 1950, 10 
U.S.C. 801-940 implemented by E.O. 10214, 
February 8, 1951. 


2. Sec. I, Ch. II, Act of June 4, 1920, 41 Stat. 
787; A MAaNnvat ror Courrs-Martiat (hereafter 
cited as MCM) U. S. Army, 1928. 


3. MCM, U. S. Army, 1949, adopted for the 
U. S. Air Force by E.O. 10026. January 4, 1949. 
Sec. I, Ch. II, Act of June 4, 1920 (41 Stat. 787) 
as amended by Acts of August 20, 1937 (50 Stat. 
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OTe EE HRS err mains cseeeser 


“war” and “peace”, only different ways 
of waging war. The war against “im- 
perialism” goes on always, sometimes 
as a “cold war” pursued with political 
and diplomatic weapons, sometimes as 
a “hot war” fought with open armed 
force. 

Also the Communist leaders, while 
ignoring such legal technicalities them- 
selves, fully realize the difficulties that 
they create for the Western world by 
compelling us to operate in a twilight 
zone which is neither war nor peace in 
the old-fashioned sense. Witness the 
many judicial decisions which deter- 
mined for one purpose or another 
whether or not the Korean conflict was 
a war in the traditional legal way® and 
the fact that we still use the terms 
“conflict” and “police action” for the 
fourth most serious war in American 


724, amending Arts. 5042 and 70) August 1, 
1942 (56 Stat. 732. amending Art. 5042) Decem- 
ber 14, 1942 (56 Stat. 1050, amending Art. 114) 
and December 15, 1942 (56 Stat. 1051, amending 
Art. 52) as amended by the Act of June 24, 1948 
(Pub. L. 759, 80th Cong.). Terms “Secretary of 
the Army” and “Department of the Army” sub- 
stituted for “Secretary of War’’ and “War De- 
partment” by Sec. 205, National Security Act of 
1947, Act of July 26, 1947, 61 Stat. 495. 


4. Article 1, §8, U. S. Constitution. 
5. Among others, see United States v. Ayers, 
4 USCMA 220, 15 CMR 220 (1954); United States 


v. Swain, 10 USCMA 37, 27 CMR 111 (1958), and 
cases therein cited. 





history.® It is interesting to note that 
the Preamble to the Military Armistice 
Agreement which ended the actual hos- 
tilities in Korea (a state of war still 
technically exists there, no formal peace 
treaty having been concluded) uses the 
term “conflict” rather than “war”, 
while the United Nations Joint Policy 
Declaration preceding the text refers 


to the “Korean action”.‘ 


Localized War 


By this term is meant a war localized 
geographically and fought with the 
conventional armament employed in 
World War II and the Korean conflict, 
excluding nuclear weapons. 

As to the first posed, 
whether or not the Code would be prac- 
tical in a state of “localized war”, it 
might seem as though the last stages of 
the Korean conflict would provide an 
answer. From May 31, 1951, the date 
the Uniform Code became effective, to 
July 27, 1953, the date the ceasefire 
took effect in the Korean conflict, is a 
period of more than two years. Pro- 


question 


ponents of the Code might point to this 
period as one in which the Code did 
work satisfactorily, for the purposes of 
a “localized war”. But it is submitted 
that this example cannot properly be 
used as a basis for estimating how the 
Code might work in a future state of 
limited hostilities. For one thing, the 
Code was new then and any system of 
criminal law tends to work better in its 
beginnings, before it has accumulated 
a backlog of unheard appeals and a 
substantive body of case law.* Also, 
one must remember that the Korean 
conflict was a very unusual sort of war, 
to say the least, and that it almost sure- 
ly could not recur in just the same way. 
It is hard to imagine that American 
public opinion would again accept the 
idea of our forces being attacked by the 
Communist Chinese without a retali- 
atory attack on China itself. Surely the 
American public would not again con- 
done the theory that our forces should 
accept heavy losses fighting Communist 
China or any other enemy, while at the 
same time permitting the enemy ab- 
solute sanctuary from air, naval or 
ground attack on his home territory. 
There is also the matter of personnel 
required by the Uniform Code. One of 
the jurisdictional requirements of a 


The Uniform Code of Military Justice 


general court martial is that it have 
three qualified lawyers as law officer, 
trial counsel and defense counsel who 
must be officers certified as competent 
to perform their duties by The Judge 
Advocate General of their service. 
This means that three judge advocate 
officers must be furnished for each 
general court martial held by the Army 
or Air Force. Even in the Korean con- 
flict, with more than half of our entire 
Army tied up in that little peninsula, 
it was very difficult to get judge ad- 
vocate officers, and reserve judge advo- 
cates had to be called to active duty on 
a “crash” basis. The only reason these 
reserve officers were available at all 
was that they had served in World War 
II and had retained their reserve com- 
missions. In another ten years, most 
of the officers in this age group (now 
40-45) will be too old to serve in an 
arduous combat campaign like Korea. 
There are no adequate means of replac- 
ing them, and the Army at least, has 
had little success in maintaining the 
strength of the regular corps of its 
judge advocate officers. Already small, 
with many senior officers not far from 
retirement, the regular corps grows 
smaller each year and in five years 
would seem to face near extinction.'” 
‘'t therefore seems reasonable to assume 
that in any future “localized war” one 
of the major problems in working un- 
der the Uniform Code will be to ob- 
tain enough qualified judge advocate 
officers to try the general court-martial 
cases. Certainly many reserve judge 
advocates would have to be called to 
extended active duty from civilian life. 

Does the Uniform Code contain with- 
in itself any provision for wartime ex- 
pansion? With one exception, the an- 
swer appears to be negative. However, 
Article 68 of the Code reads as follows: 


Art. 68. Branch offices. 

Whenever the President considers 
such action necessary, he may direct 
the Judge Advocate General to estab- 
lish a branch office, under an Assistant 
Judge Advocate General, with any dis- 
tant command, and to establish in that 
branch office one or more boards of 
review. That Assistant Judge Advocate 
General and any such board of review 
may perform for that command, under 
the general supervision of the Judge 
Advocate General, the respective duties 
which the Judge Advocate General and 
a board of review in his office would 
otherwise be required to perform in 
respect of all cases involving sentences 
not requiring approval by the Presi- 
dent.!1 


It will be noted that while the cases 
which The Judge Advocate General 
shall refer to a board of review are 
Article 66(b) of the 
Code,'* the delegation in Article 68 
excepts cases requiring action by the 
President. If a case requires the Presi- 
dent’s approval (that is, if the sentence 
therein extends to death or involves a 
general or flag officer)'* then Article 
68 by its terms does not apply. But 
Article 68 is silent as to the United 
States Court of Military Appeals, 
which is established and whose juris- 
diction is set out in Article 67 of the 
Code.'* What is the significance of 
this? Why did Congress not provide 
for more judges on this highest mili- 
tary appellate court, when it expressly 
provided for more boards of review 


enumerated in 


and Assistant Judge Advocates in “any 
distant command” as stated in Article 
68? If Congress intended the Uniform 
Code to be practically effective in war 
as well as in peace, why did it provide 
for more boards of review, but not for 
more judges for the court? 

This question is not easy to answer, 
especially when it is clear, from a read- 





6. Casualty figures for all wars in which the 
United States has engaged are listed on page 
741, THe Wortp Atmanac, 1960, New York 
World-Telegram, New York, New York. These 
figures are based on Department of Defense 
records revised in 1958. 

7. Military Armistice in Korea, page 236 
(Preamble) and page 232 (Joint Policy Declar- 
ation), Vol. 4, Part I, 1953, United States Trea- 
ties and Other International Agreements, U. S. 
Government Printing Office, Washington, D. C.., 
1955. 

8. The decisions of the service boards of 
review and the United States Court of Military 
Appeals now fill twenty-eight printed volumes, 
with the Court of Military Appeals advance 
sheet opinions reaching Volume 29. 

9. Articles 26 and 27, UCMJ, 10 U.S.C. §826, 
§827; paragraphs 4e and 6b, MCM, Unrrep 
Srares, 1951. 

10. Report of The Judge Advocate General 


of the Army at page 45, Annual Report of the 
United States Court of Military Appeals and 
The Judge Advocates General of the Armed 
Forces and the General Counsel of the Depart- 
ment of the Treasury, January 1, 1958, to 
December 31, 1958 (hereafter cited as Annual 
Report). See also letter of The Judge Advocate 
General of the Army. Subject: “Report of 
Achievements During 1959", January 1, 1960. 

11. Article 68, UCMJ, 10 U.S.C. 868. 

12. Article 66, UCMJ, 10 U.S.C. 866. Section 
(b) thereof requires that The Judge Advocate 
General refer to a board of review the record 
in every case of trial by court martial in which 
the sentence, as approved, affects a general or 
flag officer or extends to death, dismissal of a 
commissioned officer, cadet, or midshipman, 
dishonorable or bad conduct discharge or con- 
finement for one year or more. 

13. Article 71(a), UCMJ, 10 U.S.C. 871. 

14. Article 67, UCMJ, 10 U.S.C. 867. 
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ing of the Uniform Code as a whole, 
that Congress did intend the Code to 
apply in war as well as in peacetime. 
Article 2, one of the jurisdictional ar- 
ticles, speaks of “prisoners of war” in 
subparagraph (9) and in subparagraph 
(10) uses the words, “in time of 
war”.!5 Of course, when Congress en- 
acted the Uniform Code into law on 
May 5, 1950, it could not have fore- 
seen that in the decade following that 
date, the United States Court of Mili- 
tary Appeals would become more im- 
portant than perhaps Congress origin- 
ally intended. The dangers involved in 
too many appeals filed for the consid- 
eration of the appellate court were 
clearly recognized when the senior 
Army judge advocate officers who as- 
sisted in drafting the Uniform Code 
published their Legal and Legislative 
Basis, Manual for Courts-Martial, 
United States, 1951. The officer who 
wrote on appellate procedure under the 
then new Uniform Code had this to 
say: 


From a consideration of the entire 
appellate procedure and its ramifica- 
tions it can readily be seen that expe- 
ditious action on the part of all those 
concerned in the administration of mili- 
tary justice is essential to prevent a 
breakdown of the system. If a substan- 
tial percentage of say, 15,000 prisoners 
per year petition the Court of Military 
Appeals for a review, the court, which 
consists of only three judges, may well 
become overburdened. Frivolous ap- 
peals should be discouraged. It should 
be emphasized by all concerned that 
the Court of Military Appeals can en- 
tertain only matters of law, and with- 
out discouraging meritorious appeals, 
accused persons should be advised by 
their counsel that if their records of 
trial do not present any substantial 
question of law their petitions for ap- 
peal are a waste of time.16 


From this quotation, it can be seen 
that those who, like the judge advocate 
officer who wrote the above, assisted in 
the legislative hearings and drafting 
which preceded the enactment of the 
Uniform Code foresaw the possibility 
that the three-man court might “well 
become overburdened”. Congress does 
not seem to have contemplated a time 
when some drastic action might have 
to be taken to relieve this burden. But 
such a day might easily come, even in 
the event of a “localized war”. Writing 
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not long after the Korean conflict, the 
then Judge Advocate General of the 
Army, Major General Eugene M. 
Caffey, said in his yearly report: 


It is doubtful whether a system that 
requires more than a year to complete 
appellate review in peacetime can be 
relied upon in time of war to punish 
offenders promptly. There is little de- 
terrent value in a system of military 
justice which precludes contemporary 
punishment of front line deserters. 
Moreover, a system which permits war- 
time offenders to languish in stateside 
detention barracks while faithful sol- 
diers fight and die in far off lands 
does little for the morale of fighting 
men... .17 


General Caffey also questioned the 
highly centralized system under the 
Uniform Code, whereby all general 
court-martial records of trial from 
every overseas command in every cor- 
ner of the globe must be forwarded to 
Washington for final appellate review. 
He observed: 


In time of war or full mobilization 
such a procedure will lead to complete 
paralysis of our military judicial sys- 
tem.!S 


The Judge Advocate General must 
have felt strongly about this, as he 
expressly mentioned it again in his 
report for the year 1956, using almost 
the same language as before.!® 

The United States Court of Military 
Appeals has itself contemplated the pos- 
sibility of its expansion in time of na- 
tional emergency. This matter, among 
others, was considered by a court 
committee appointed in 1953 to con- 
sider possible amendments to the Uni- 
form Code and means of improving the 
administration of military justice. The 
Committee, Whitney North Seymour, 
Chairman, concluded in its report to 
the court dated December 21, 1953,°° 
that stand-by legislation would be de- 
sirable to anticipate the need of in- 
creasing the size of the court in the 
event of an emergency (presumably 
one declared by the President or Con- 
gress). Such legislation would author- 
ize the court to certify its needs to the 
Chief Justice of the United States, who 
would then be authorized to designate 
one or more active or retired federal 
circuit or district court judges for tem- 
porary service with the court. In the 
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event no such judge was available, the 
Chief Justice would then so certify to 
the President, who, with the advice and 
consent of the Senate, could then ap- 
point one or more judges (duly quali- 
fied under Article 67) for one-year 
terms on the court, with such terms 
renewable during the emergency for 
one-year periods only. The Committee 
contemplated the court’s sitting in di- 
visions, with whatever combinations of 
temporary or permanent judges might 
be required. 

The members of the court them- 
selves approved of the Committee’s rec- 
ommendation and in the terms stated 
by them in their Annual Report to 
Congress for 1953, specifically en- 


dorsed it for the consideration of Con- 


15. Article 2, UCMJ, 10 U.S.C. 802. 

16. Page 156, Lecat anp Lecisiative Basis, 
Manvuat For Courts-Martiat, Unrrep States, 
1951. 

17. Report of The Judge Advocate General of 
the Army, at page 21 of Annuat Report, Janu- 
ary 1, 1954, to December 31, 1954. 

18. Ibid., at page 22. 

19. Report of The Judge Advocate General of 
the Army at page 33 of Annuat Report, Janu- 
ary 1, 1956, to December 31, 1956, 


20. Report of Court Committee at page 23 of 
Annvat Report, June 1, 1952, to December 31, 
1953. 
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ress.21 To this date, however, Con- 
ress has not acted on the proposal. 

It will be noted that the committee 
made no mention of where the divi- 
sions of the court might sit in the event 
a localized war or emergency should 
occur. It would seem to follow, how- 
ever, that to be effective, such divisions 
should be located in overseas areas 
where it would be possible for them to 
act on cases arising in these theaters 
with reasonable dispatch. If the entire 
personnel of the court are centralized 
in Washington and records of trial 
must travel thousands of miles from 
combat areas to be reviewed, the appel- 
late process will inevitably be slowed 
down and the situation foreseen by 
General Caffey in his remarks quoted 
above will surely come about. Tem- 
porary wartime divisions of the court, 
if they should be authorized by Con- 
gress, would be of little assistance even 
in a localized war, if they could not 
act quickly and avoid the situation 
where backlogs of unheard appeals ac- 
cumulate day after day, while the fight- 
ing goes on. 


War Would Increase Appeals 
It should be noted also that Article 

67(b) (1) of the Uniform Code makes 

mandatory the court’s review of cases 


in which the sentence, as affirmed by 
a board of review, extends to death.?* 
In peacetime (if the conditions under 
which we live today may be called 
such) this presents no problem because 
those cases in which the extreme penal- 
ty is adjudged and upheld through the 
appellate process all the way to the 
President are very few. Since its incep- 
tion in 1951, the court has reviewed 
only about thirty such cases. But 
in wartime, with our soldiers in foreign 
lands living constantly with weapons 
in their hands, more felony murder 
type offenses are apt to be commit- 
ted by them. This would mean more 
mandatory reviews for the court and 
such cases can, by their very nature, 
become very prolonged. Two illustra- 
tions will suffice. The general court 
martial of a soldier was held in Korea 
m June 5, 1953. Convicted of premedi- 
tated murder and rape, among other 
offenses, he was sentenced to death. On 
September 25, 1953, a board of review 
ipheld the findings, with one modifica- 
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tion, and the sentence.?* The Court of 
Military Appeals affirmed the board of 
review'’s decision on April 23, 1954.74 
However, according to press reports, 
the sentence was not carried out until 
April, 1957. 

Again, in another extreme case, a 
soldier was convicted of premeditated 
murder and another offense by a gen- 
eral court martial in Korea on October 
1, 1951, and was sentenced to pay the 
extreme penalty. His conviction was 
upheld by a board of review on Febru- 
ary 29, 1952.25 The Court of Military 
Appeals affirmed its decision on April 
30, 1953.26 On July 22, 1953, the court 
denied a petition for rehearing.2? How- 
ever, according to press reports, the 
sentence was not carried out until Sep- 
tember 23, 1959. Like the Caryl Chess- 
man case in California,** counsel for 
this accused kept the case going back 
and forth through the federal judicial 
system, so as to delay the imposition 
of the death sentence, approved by the 
President on June 30, 1954, for more 
than five years. 

This is not to say that these two con- 
victed soldiers were not entitled to a 
complete review of their cases, nor that 
the ends of justice are necessarily al- 
ways defeated by prolonged appeals. 
However, just as layman and lawyer 
alike may feel that there is something 
amiss in a system which permits a de- 
fendant like Caryl Chessman to remain 
under sentence of death for more than 
eleven years before the sentence is 
finally carried out, so judge advocate 
officers and law specialists in our 
Armed Forces may also wonder if in 
wartime, even in a localized war, we 
could afford the luxury of unlimited 
time before final action in a capital 
case which, by necessity, must be taken 
by the President.*® In wartime the 
President, with his many roles and 
duties, is a busy enough executive in 
any case. Should he have added to such 
duties the ultimate approval of capital 
cases from the Armed Forces which are 
few in peacetime, but inevitably will 
increase in time of war? 

In World War II, which saw our 
Armed Forces in almost every corner 
of the globe, boards of review were set 
up in every theater of operations and 
theater commanders had the authority 
to take final action on capital cases of 
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murder, rape, mutiny, desertion and 
spying, under the law in effect at that 
time.*° In any future war, localized 
or otherwise, this obviously could not 
be the case without congressional 
amendment of Article 71(a) of the 
Uniform Code, which permits no such 
delegation by the President. But even 
assuming that legislation should make 
this possible, and that the President 
could legally delegate to an overseas 
theater commander the same authority 
that only he now has under Article 
71(a), an interesting problem still re- 
mains. To put a theater commander, 
an officer in the Armed Forces, in the 
place of the President in capital cases 
would necessarily make the Court of 
Military Appeals subordinate to a mili- 
tary man. Clearly this would be con- 
trary to the obvious intent of the Con- 
gress in drafting the Uniform Code. 
That body, by providing that the 
judges of the court should be civilians 
appointed by the President, intended 
to answer widespread criticism direct- 
ed at our then existing military law to 
the general effect that our military ofh- 
cers ran the court-martial set-up to suit 
themselves, in an arbitrary and unfair 
fashion. The best possible answer to 
such criticism was to create a court of 
military appeals whose judges had no 
military status whatever. This would 
also be consistent with the basic rule 
of American political tradition that the 
highest military officer or command is 
always subordinate to civilian author- 
ity. 

Another difficult problem which 
would arise in connection with adapta- 
tion of the Uniform Code to a limited 
war situation would be the formidable 
body of case law created by the Court 
of Military Appeals since its inception 
in May, 1951. Since the court handed 
down its first decision in November, 
1951, eleven volumes have been printed 
to contain the court’s opinions, and 





21. Ibid., at pages 16-17. 

22. Article 67(b) (1), UCMJ, 10 U.S.C. 867. 

23. CM 365862, Ransom, 12 CMR 480 (1953). 

24. United States v. Ransom, 4 USCMA 195, 15 
CMR 195 (1954). 

25. CM 349216, Day, 8 CMR 424 (1952). 

26. United States v. Day, 2 USCMA 416, 9 
CMR 46 (1953). 

27. Mem. No. 703, 10 CMR 160 (1953). 

28. People v. Chessman, 52 C. 2d 467, 341 P. 
2d 679; cert. den. Chessman v. California, 361 
U. S. 925, 80 S. Ct. 296, 4 L. ed. 2d 241 (1960). 

29. Article 71(a), UCMJ, 10 U.S.C. 871. 

30. Articles 48(d) and 504, Ch. Il, Act of 
June 4, 1920, 41 Stat. 796, 797. 
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Volume 12 has been reached in the 
loose-leaf opinions. Many judge advo- 
cate officers can remember the day 
when the Manual for Courts-Martial 
contained all the substantive law a law- 
yer dealing with military justice needed 
to know. But in 1960 an attorney must 
at the very least have access to, and 
preferably a working knowledge of, the 
important decisions in these twelve vol- 
umes of opinions of the Court of Mili- 
tary Appeals. In the past nine years 
the court has drastically changed the 
military criminal law in many vital 
areas, not always for the better. It has 
narrowed, and in some instances de- 
nied, the right of the President, as 
Commander in Chief of the Armed 
Forces, to promulgate rules for the ad- 
ministration of military justice as ex- 
emplified by the Manual. It has con- 
fined to impossibly small areas offenses 
such as the making of a false official 
statement under Article 107 of the Uni- 
form Code, which Congress obviously 
did not intend to restrict.*! 

Just how the court has done this, 
and in what respects, has been bril- 
liantly analyzed by William F. Fratcher 
in his recent article in the New York 
University Law Review.®? A _ reserve 
judge advocate officer himself, Profes- 
sor Fratcher points out how far the 
court’s judicial legislation has gone 
and how, in his opinion, its decisions 
have tended to thwart the will of Con- 
gress and of the President as Com- 
mander in Chief of the Armed Forces. 
But (as a practical matter) what will 
be done with the twelve volumes of case 
law which today make up our military 
jurisprudence? Whatever action might 
be taken to remedy or simplify the 
appellate process now existing under 
the Uniform Code, so as to adapt it to 
the needs of the Armed Services fight- 
ing a localized war, this problem would 
have to be faced and dealt with. Other- 
wise difficulties will immediately arise. 


To take only one example, the state 
of the law as announced by the court 
now makes it necessary that, at every 
pretrial investigation held under Ar- 
ticle 32 of the Uniform Code, a quali- 
fied lawyer must be made available to 
the accused if he so requests.®* Since 
pretrial investigations are, by their 
very nature, invariably held on the 
scene where an offense has been com- 


mitted, in a localized war situation it 
is doubtful if there would be enough 
qualified lawyers available to handle 
all these investigations. As might be 
expected, more charges are forwarded 
for consideration for trial by general 
court martial than are in fact tried by 
these tribunals; therefore there are 
more pretrial investigations than there 
are actual trials by general court. In 
a localized war the military lawyers 
would be so busy trying the general 
courts martial proper that they would 
not have time for the pretrials. This 
is only one instance of the court’s hav- 
ing changed by its case law what Con- 
gress placed in the Uniform Code it- 
self, since Article 32 of the Code says 
nothing at all about a lawyer being 
required to represent the accused at a 
pretrial investigation, if he requests 
one. 


Code Will Not Work 
in Wartime 

Considering all the above factors, the 
author, who has been dealing with 
military justice under the Uniform 
Code since it became effective May 31, 
1951, both as an enlisted lawyer in a 
staff judge advocate office and as a 
reserve JAGC officer on active duty, 
reaches the conclusion that in a future 
localized war such as that in which the 
United States was engaged in Korea 
during 1950-1953, the Uniform Code 
would not work satisfactorily. The 
longer the war and the larger the num- 
bers of troops committed, the more this 
would be true. The conditions foreseen 
by General Caffey, quoted above, would 
inevitably arise and one ventures to 
predict that Congress would be forced 
to enact hasty and possibly ill-consid- 
ered remedial legislation, either sus- 
pending the operation of the Code alto- 
gether or suspending certain articles 
such as those governing appellate re- 
view, the Court of Military Appeals 
and the substantive body of case law 
created by it. It would appear that de- 
spite all the time and effort devoted to 
the drafting of the Uniform Code, it 
simply is not capable of meeting the 
tests of wartime or even of a limited 
emergency. 

The reason for this is not far to 
seek, the author believes. Although 
Congress obviously acted in all good 
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faith in its efforts to make the Uniform 
Code conform as closely as possible to 
civilian systems of criminal justice, the 
very fact that it did so was enough to 
insure that the Code would not operate 
properly except in a peacetime situa- 
tion. The needs of military and civilian 
societies are necessarily so different, 
that this would inevitably be so. Any- 
one who has ever served in a war, 
localized or otherwise, knows that on 
the battlefield or in the areas close to 
it, there simply is not time for elab- 
orate legal procedures, nor can tech- 
nical formalities always be as closely 
observed as they are in civilian life. 
This will be doubly true in a total war 
situation, which will now be discussed. 


Total Nuclear War 

If mankind is unfortunate enough to 
blunder into a war in which nuclear 
weapons of all sizes are freely used, or 
if the Communist bloc of nations be- 
comes convinced, as were Germany and 
Japan in 1939, that no matter what 
aggression they make, the Western na- 
tions will not retaliate, a “total war” 
would appear to be a very likely sequel. 
By “total war” is meant a struggle in 
which both sides use nuclear weapons 
both tactically and in a strategic way, 
the object being to destroy the enemy 
and his homeland as rapidly and as 
completely as possible. The leaders of 
Communist China, it will be recalled, 
in May, 1960, went officially on record 
to the effect that nuclear war is not 
only not something to be avoided, but 
on the contrary could be a useful and 
effective means of advancing “world 
socialism”. 

We must assume, therefore, taking 
our potential enemies’ words at their 
face value, that such a war, disastrous 
though it might be for both sides, is 
not at all unlikely. The United States 
has a way of tempting its natural ene- 
mies to attack it, by suddenly and in- 
explicably divesting itself of its armed 
strength at a time of tension. Witness 
the almost complete disbanding of our 





31. Article 107, UCMJ, 10 U.S.C. 907, and see 
United States v. Arthur, 8 USCMA 210, 24 CMR 
20 (1957); United States v. Aronson, 8 USCMA 
525, 25 CMR 29 (1957). 

32. Presidential Power To Regulate Military 
Justice: A Critical Study of Decisions of the 
Court of Military Appeals, William F. Fraicher. 
34 N.Y.U.L. Rev. 861 (1959). 

33. Article 32, UCMJ, 10 U.S.C. 832; United 
States v. Tomaszewski, 8 USCMA 266, 24 CMR 
76 (1957). 
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Armed Forces in 1945, just at the end 
of World War II, and our further cuts 
in the Army, in particular, just prior 
to the outbreak of the Korean conflict 
in June, 1950. All Americans, civilian 
as well as military, will hope that the 
United States will not make this mis- 
take again. 

But all the reasons which have been 
given above as militating against the 
practicable working of the Uniform 
Code in a localized war would appear 
to apply a fortiori to any greater con- 
flict. In 
weapons were used, we should natural- 


a contest in which nuclear 
ly expect our military installations, 
both at home and abroad, to be high 
priority targets. The confused and at 
least initially chaotic conditions that 
might be caused by the use of high 
yield nuclear weapons, as reflected in 
what occurred at Hiroshima and Naga- 
saki, will prevail in our large cities and 
at military installations which will be 
primary targets, such as Strategic Air 
Command airfields and missile bases. 
It is true that the deplorable lack of 
Civil Defense preparations for our 
large cities, preparations which to the 
ordinary citizen’s eye appear non-exist- 
ent, will make circumstances in the big 
metropolis more difficult, because the 
ordinary civilian city-dweller will have 
no idea what to do in an emergency, 
nor will he be trained in the many 
ways in which he can help himself. On 
a military base there will be more dis- 
cipline and certainly more planning. 
But at the same time, both Army and 
National Guard troops will no doubt 
be called in to maintain order in our 
large cities and here we shall have the 
that the civilians 
would be under martial law, but the 
troops under the Uniform Code, except 


strange anomaly 


for such jurisdiction as a general court 
martial might exercise under the law 
of war.*4 

Indeed, the Uniform Code and its 
underlying principles run quite con- 
trary to the tactical and strategic con- 
cepts that have been preached by mili- 
tary of all 
nuclear weapons became a reality. Rec- 
ognition of the absolute necessity of 
dispersion on the battlefield, the re- 
organization of the conventional three 
regiments of a division into the more 
maneuverable five battle groups, the 


men nations, ever since 


emphasis in training on the unit leader, 
down to squad level, to think for him- 
self and make his own decisions in a 
battle situation where communications 
with his superiors may be very difficult 
or impossible—all these things are 
quite opposed to the way discipline is 
handled by the Uniform Code and the 
present Manual for Courts-Martial, 
with their voluminous paperwork, their 
centralization of authority and fear of 
delegation below the division com- 
mander level and the Manual’s odd re- 
fusal to give the company commander 
in the Army authority to reduce one of 
his enlisted men one grade, unless the 
commander is a field grade officer.*5 
Such practices seem strange to the 
military man with actual experience in 
the field. Certainly they are not in line 
with modern concepts of a streamlined 
armed force on the nuclear battlefield. 


It is true that General L. L. Lem- 
nitzer, at that time serving as Army 
Chief of Staff, has expressed his ap- 
proval of the Uniform Code in the 
following terms: 


I believe that the Army and the 
American people can take pride in the 
positive strides that have been made in 
the administration and application of 
military law under the Uniform Code 
of Military Justice. The Army today 
has achieved the highest state of dis- 
cipline and good order in its history.*6 

One factor which undoubtedly en- 
hanced the state of discipline within 
the Army was its Job Performance 
Potential Program, instituted in 1957, 
under which the Army separated ad- 
ministratively many men below certain 
intelligence levels. At about the same 
time the minimum standards for induc- 
tion and enlistment were raised. These 
two programs combined to separate 
from the Army or preclude entry into 
the Army of many actual or potential 
offenders, and there was a significant 
drop in Army court-martial rates soon 
the 
lieves that this improvement in Army 


thereafter. However, writer be- 
discipline referred to by the then Chief 


of Staff is more apparent than real. 


After the Uniform Code went into 
effect in May, 1951, general courts 
martial became so common that they 
were almost an everyday chore. In 
1952 and 1953 in France, the writer, 
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as trial counsel of general courts mar- 
tial at Orléans and Verdun, prosecuted 
cases that before World War II would 
hardly have been considered fit objects 
for the “company punishment”, which 
under the 1928 Manual was available 
to the company commander without 
resort to judicial process.** Through- 
out the period of the Korean conflict 
the general court martial was used con- 
sistently by unit commanders to elimi- 
nate substandard personnel, because 
two previous convictions of an accused 
permitted the imposition of a bad con- 
duct discharge by the court upon his 
third conviction.** Although this was 
like using a pile driver to kill a mos- 
quito, it was necessary because admin- 
istrative separations by board action 
were not possible during the Korean 
conflict and the Uniform Code (with 
its characteristic distrust of the judg- 
ment of the lower echelon commander) 
had removed from the company com- 
mander most of the effective discipli- 
nary powers he possessed under the 
1920 Articles of War. 


Numerous legislative changes have 
been proposed for the Uniform Code, 
most of which would be changes for 
the better.*® There seems little point in 
discussing them here, however, since 





none of them has been, or seems likely 
to be, given serious consideration by 
the Congress. Some of them have been 
introduced each year for the past sev- 
eral years, only to fail of passage. To 
the writer’s knowledge, only one amend- 
ment has been passed by the Congress 
since the Uniform Code went into effect 
in May, 1951, and this was a very 
minor one to counteract a decision of 
the United States Court of Military 
Appeals.4° 


The writer has read the outline of 





34. Article 18, UCMJ, 10 U.S.C. 818, and see 
also annotation under Art. 18, page 419, MCM, 
Unrrep States, 1951. 

35. Paragraph 131b(2)(c), MCM, Untrrep 
States, 1951, implementing Article 15, UCMJ, 
10 U.S.C. 815. 

36. DA Pam. No. 27-101-18, October 7, 1959. 

37. Article 104, Ch. II, Act of June 4, 1920, 41 
Stat. 808; paragraphs 105-109, MCM, U. S. 
Army, 1928. Cf. Article 15, UCMJ, 10 U.S.C. 815. 

38. Paragraph 127c, Section B, MCM, Untrep 
Srates, 1951, later strengthened by E.O. 10565, 
September 28, 1954. 

39. See pages 9-22, Annuat Report, January 
1, 1959, to December 31, 1959. 

40. Pub. L. 86-633 (July 12, 1960). This 
amendment was the result of the decision in 
United States v. Simpson, 10 USCMA, 229, 27 
CMR 303 (1959). 
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the revision of the Uniform Code and 
its procedural rules, completed by the 
Rev. Joseph M. Snee, S.J., Professor 
of Law at Georgetown University Law 
Center, as presented by Lieutenant 
Larkin and Captain Carrick, JAGC, 
U.S. Army, in the Federal Bar News.*! 
Father Snee’s proposed changes go far 
toward making the Uniform Code more 
workable and more practical. Major 
John J. Douglas, JAGC, U. S. Army, 
in an able article in the Military Law 
Review, Courts-Martial Jurisdiction in 
Future War,*? approaches the problem 
from a somewhat different point of 
view, being concerned more with the 
problem of administrative and com- 
mand control of military justice on the 
division level. Major Douglas makes 
an excellent case for removal from the 
division commander of the actual ad- 
ministration of military justice ma- 
chinery. These two authors have made 
the first realistic attempt to create a 
practical system of military criminal 
law for our Armed Forces, as opposed 
to a body of civilian criminal law with 
a military name, which is essentially 
what the Uniform Code is. The draft- 
ers of the Uniform Code were not, after 
all, very much concerned with creating 
a military justice which was military 
in practical application. They were 
more interested in imitating civilian 
criminal law as closely as possible, in 
order to placate public opinion at the 
time, than they were in considering the 
disciplinary requirements of the battle- 
field. The writer believes, however, that 
Father Snee’s and Major Douglas’ sug- 
gested amendments do not go far 
enough. He expects to suggest his own 
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plan for a military code in a later 
article. 

While this article has been critical 
of the Uniform Code, it should in fair- 
ness be noted that during the more 
than ten years of the Code’s tenure, 
the administration of military criminal 
law has been vastly improved from 
what it was prior to May 31, 1951. 
Particularly, the Code’s requirement 
that the trial counsel, defense counsel 
and the law officer of general courts 
martial be qualified lawyers has raised 
the quality of trial work before these 
tribunals to a new high. The writer, 
who has participated in over 200 trials 
by general courts martial in all three of 
the above capacities since 1952, be- 
lieves that the Uniform Code brought 
to military courts a level of profes- 
sional effort by the lawyers engaged 
therein which is certainly just as good 
as (and in many cases better than) the 
equivalent level in state and federal 
criminal courts. One sometimes hears 
the remark, made by uninformed civil- 
ian attorneys and laymen, that the ac- 
cused in a military court today does 
not get a proper defense. The writer 
certainly has not found it so. On the 
contrary, military defense counsel, both 
on the trial and appellate levels, con- 
sistently appear to give their profes- 
sional best. 

On the other hand, those of us who 
serve as judge advocate officers in the 
Armed Services today might just as 
well face the fact that the Uniform 
Code, while a reasonably acceptable 
system of military criminal law in 
“peacetime”, could not and would not 
function in time of war, limited or 


otherwise, for the reasons suggested 
above. Because the Code is the second 
statutory change in our military law 
since World War II, we might well 
give some thought to the creation of a 
system that will in fact function prop- 
erly when it is supposed to, and which 
we shall be able to live with for a num- 
ber of years, Civilian attorneys also, 
and the American public as a whole, 
have a definite interest in this matter 
when it is recalled that more than twen- 
ty-one million Americans were subject 
to military law during World War II 
and the Korean conflict, and since 
every town and city in the United 
States has at present substantial num- 
bers of its citizens serving in the Armed 
Forces. 


Whatever system of military crimi- 
nal law is ultimately adopted by the 
U. S. Armed Forces, it is submitted 
that those who draft it must keep in 
mind what the writers of the Uniform 
Code did not, namely, that military 
law is of necessity, and must always 
be, different from civilian criminal 
justice. It is useless to think of com- 
bining the two, for when it is tried, the 
result is something like the Uniform 
Code, which is neither civilian nor 
military, and does not satisfy the needs 
of either, Service in the United States 
Armed Forces and life in our civilian 
community are separate worlds with 
separate aims. Let us remember that 
“Never the twain shall meet.” 





41. As outlined in Military Law and Justice 
Developments, 7 Feperat Bar News 156 (May, 
1960). 

42. Court-Martial Jurisdiction in Future War, 
Major John J. Douglas, Mm. L. Rev., page 47, 
October, 1960 (DA Pam. 27-100-10, October 1, 
1960). 
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Hitler and Stimson 


This article is based upon reviews* by Mr. Frank of two recent and 
important works: The Rise and Fall of the Third Reich, a History of 
Nazi Germany, by William L. Shirer, and Turmoil and Tradition, a 
Study of the Life and Times of Henry L. Stimson, by Elting Morison. 
Here Mr. Frank contrasts two of the leading figures of the first half of 
this century: Adolf Hitler, the Nazi leader who plunged the world into 
chaos, and the American lawyer and statesman, Henry L. Stimson, who 
played an important role in the destruction of the Third Reich that 
Hitler boasted would endure a thousand years. 


by John P. Frank ¢ of the Arizona Bar (Phoenix ) 


Wor.p WAR II was in part a 
struggle between men and machines. 
In a broader sense, it was also a strug- 
gle of character and ideals. Two recent 
publications permit a review of that 
struggle of character and ideals in the 
lives of two individuals. One is Adolph 
Hitler, that extraordinary maniac who 
brought to their deaths more human 
beings than any other one man in the 
history of the world; the other, Henry 
L. Stimson, who was the American 
Secretary of War in the great battle 
against Hitler. Every element of that 
battle may be seen in the lives of these 
two men. 

A brief sketch of each shows that 
Adolph Hitler was born in the year 
1889 in a little Austrian village just 
across the border from Germany. He 
served as a corporal in World War I 
and after the war founded the German 
Fascist or Nazi Party. Until the coming 
of the great depression, he was un- 
successful, but in the turmoil of those 
dreadful years, a very substantial num- 
ber of Germans turned to him for 
leadership, and in 1933 he became 
leader and soon after dictator of Ger- 
many. By conquest he expanded his 
country’s borders to cover almost all 
of Europe from the Atlantic Ocean to 
the heart of Russia and from the 
southernmost point in Europe to the 
Arctic Circle. He committed suicide 
in 1945, with the last shred of his 
empire having disappeared; with some 


15 million military personnel and per- 
haps another 10 million civilians killed 
because of him; and with another 10 
million persons displaced from their 
homes. 

Henry Stimson’s life was parallel to 
Hitler’s in point of time, overlapping it 
at both ends. Stimson was born in 
1867, some twenty-two years before 
Hitler. He became a lawyer and served 
as the United States Attorney for the 
Southern District of New York, which 
is to say Manhattan. In 1910 he be- 
came the unsuccessful candidate for 
Governor of New York on the Republi- 
can ticket. From 1911 to 1913 he was 
Secretary of War under President Taft 
and during World War I he served as 
a colonel in the Artillery. After dis- 
tinguished diplomatic success under 
President Coolidge in negotiating a 
settlement of internal disturbances in 
Nicaragua, he became Governor Gen- 
eral of the Philippine Islands. Stimson 
served as Secretary of State under 
Herbert Hoover, doing his feeble and, 
it must be conceded, ineffective best to 
stop the Japanese conquest of Man- 
churia. For the first seven years of the 
Roosevelt Administration he was out of 
public office, but was called back by 
F.D.R. in 1940, at the age of 73, to 
serve as Secretary of War. He held 
this post with great honor and accom- 
plishment until the war with Germany 
was done, resigning in 1945. He died 
in 1950. 
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A Contrast 
of Backgrounds 


The contrast of these lives is dra- 
matic from the circumstances of birth 
until each went to his death, the one in 
suicide, disgrace and even to the shriv- 
eling of his corpse by gasoline fire, the 
other crowned with honor and affection 
by a free and victorious people. Adolph 
Hitler was the son of an Austrian 
customs official who was himself ille- 
gitimate. His father, for the first many 
years of his life, had by virtue of his 
illegitimacy borne the name Schickl- 
gruber, the name not being legally 
changed to Hitler until some twelve 
years before Adolph’s birth. Adolph’s 
mother had been a domestic employee 
prior to her marriage. One of Adolph’s 
sisters and a half-brother and a half- 
sister lived to grow up. One of these 
half-sisters became a housekeeper at 
Berchtesgaden and had a daughter, 
Geli Raubal, Hitler’s half-niece, with 
whom he had the most serious love 
affair of his life. The half-brother, 
after a life of minor crimes, became a 
typical tavern keeper with whom Hitler 
had no close relations. His full sister 
had no significant place in his life. His 
father died when the boy was 14 years 
old. While Hitler apparently had some 
affection for him, the father was a 





* The reviews were given in the Fitzgerald 
Book Review Series at Phoenix College, 
Phoenix, Arizona. 
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domineering man against whom the 
boy revolted over such things as a 
choice of career. His mother, for 
whom he had genuine affection but 
who had very little influence with him, 
died when he was 19. 

Almost every element of the Stimson 
story is the reverse. Stimson came into 
a life dominated by family, headed by 
a powerful grandfather for whom he 
was named and who was a successful 
New York stockbroker. As many as 
fifty aunts, uncles and cousins might 
gather at the grandpaternal house to 
settle the family problems. Stimson’s 
father, Lewis Stimson, had but one love 
in his life, and after a more than 
average romantic courtship, she be- 
came his wife. Stimson and a sister, 
who was a intimate friend 
throughout his life, were born in the 
late 1860’s. His mother died when the 
children were under 10 years of age, 
and his father retreated into a morbid 
grief which caused him to exclude his 
children from his life for many years. 
The father, who had at first also gone 
into the market, switched careers to 
enter medicine. Since he had no home 
suitable for the care of the children, he 
placed them with their grandparents 
and there they were brought up. 


most 


The contrast in the domestic life of 
Stimson and Hitler is, quite simply, 
the story of the difference between 
monogamy and pluralism. Stimson fell 
in love with Mabel White while he was 
at Yale. After some years of waiting, 
both to establish himself and to over- 
come some opposition from his own 
family, he married her and they lived 
together in a somewhat awesomely 
sober happiness for the balance of their 
lives. If there was any other woman 
significantly in Stimson’s life, no rec- 
ord even hints of it, and it is extremely 
doubtful. Hitler, on the other hand, 
came to matrimony only a few hours 
before he died. In his lifetime which 
contained a great deal of experimen- 
talism in this regard, his deepest devo- 
tion was given, as I have noted, to his 
half-niece, Geli Rabaul, who committed 
suicide shortly before Hitler came to 
power. Her death drove him almost to 
madness. Later he undertook a rela- 
tionship with Eva Braun, a husky Val- 
kyrie with no charms which were per- 
ceptible in the movies of Hitler’s life 
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which have recently been shown. She 
apparently combined a certain high 
spiritedness with a bovine indifference 
to the affairs of the world and was 
apparently an excellent respite for a 
man whose mind was normally else- 
where. Why, after twelve years as Hit- 
ler’s mistress, she should suddenly have 
become his wife just in time for their 
ceremonial death is part of the mystery 
of a puzzling mind. 

Hitler did poorly in school, abandon- 
ing his formal education before being 
graduated from high school. For the 
most part he disliked his teachers, 
describing them in later life as phys- 
ically dirty, without capacity for inde- 
pendent thought and largely ignorant. 
They did not think so much of him 
either—one of them described him in 
1923 as gifted in a few subjects but 
lacking in self-control and “argumenta- 
tive, autocratic, self-opinionated, and 
bad-tempered, and unable to submit to 
school discipline”. 

Stimson took his discipline. He went 
to Andover, Yale and the Harvard Law 
School, and while at times he revolted 
bitterly against the demands to which 
he was subjected, he usually solved his 
problems by buckling down and work- 
ing them through. The results were 
particularly gratifying in the law, 
which at first he found wholly unin- 
teresting and outside his tastes. As he 
persisted in his studies, it came to have 
a fascination for him which made his 
later law school work and his practice 
thoroughly gratifying to him. 

If this sounds like the story of the 
good little boy and the bad little boy, I 
am sorry; for that is the way it was. 
But this is not to make a prig of the 
young Stimson, who early developed 
an enthusiasm for riding and for hunt- 
ing, sometimes in circumstances of real 
danger. Like Theodore 
whom he knew so well, he was devoted 
to the genuinely wild West. The out- 
door life for its own sake always had a 
great appeal to him. Hitler liked spec- 
tacular views and was prepared to 
drive himself bitterly hard toward his 
objectives, but these did not include the 
enjoyment of nature for its own sake. 


Roosevelt, 


As between the two, the advantages 
of life were largely with Stimson. By 
virtue of family connection. Stimson 
was able very early to find a place with 





the greatest lawyer of the early twen- 
tieth century, Elihu Root, and from this 
incredibly wise man he obtained the 
soundest possible training. When Root 
put aside his practice to enter public 
service, Stimson inherited a beautiful 
practice as well. Yet as United States 
Attorney, Stimson proved that though 
he might be a member of the most 
successful and comfortable stratum of 
American society, he was a thorough 
independent; and he enforced the anti- 
trust laws under Theodore Roosevelt 
with a thwacking vigor. In his law- 
suits, both private and for the Govern- 
ment, he also revealed the quality of 
his mind which was infinite prepara- 
tion and infinite attention to detail. 
When Stimson went into court on a big 
case, his preparation approached per- 
fection. He was never one for the kind 
of arrogant intuitions and occasional 
brilliant insights which Hitler substi- 
tuted for the drudgery of preparation. 


Two Men with the 
Courage of Their Convictions 

At the same time, though they came 
to their conclusions by wholly different 
routes, both Stimson and Hitler had 
very completely the courage of their 
convictions. This was exemplified par- 
ticularly when Stimson took over the 
War Department under President Taft. 
When Stimson came into office, the 
United States Army had not been en- 
gaged in any major military activity, 
other than Indian fighting and the lim- 
ited action of the Spanish War, for 
forty-five years. The military signifi- 
cance of the Army was about as great 
as that of a scattered series of Boy 
Scout troops. Under Root, who had 
been Secretary of War shortly before 
him, the General Staff system had been 
created but it had not yet been brought 
into effective reality. Stimson, with the 
great courage which exemplified every 
act of his life, sought to shake up the 
military structure regardless of the 
complaints of those who would preserve 
the status quo. Without his efforts, and 
those of Root, the country would have 
been even more severely unprepared 
for World War I than it was. 

By the time America entered the 
war, Stimson was 50 years old and 
was certainly entitled to be free of 
active combat. But he felt under the 
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leepest possible personal compulsion 
to be in and doing a soldier’s part in 
the front lines and he gave and took 
his share of the shelling in the trenches 
of France. He came to know and re- 
member the biting homesickness and 
depression which can grip even the 
highly placed front-line soldier and he 
dreamed of his wife and knew the joy 
of going back to her. She in turn was 
walking about their Long Island place, 
as she told him, enjoying “memories 
of bygone times of love and comrade- 
ship such as few married people | am 
sure can boast of”. He was of course 
already famous before he went into the 
service, and so his coming out was 
noted. The Baltimore Sun spoke of him 
in terms of “the record of those men 
who not merely talked but whose lives 
exemplify the things they talk about”. 

Meanwhile, in 1913 Hitler had left 
Vienna for Germany, apparently to 
escape military service. The Austrian 
authorities finally caught up with him 
in Germany and he was examined there 
in February of 1914 and found phys- 
ically unfit. But this portion of his 
career involved no lack of courage— 
there was no great incentive for many 
to be in a peacetime army. When war 
came he volunteered, and he became a 
brave and courageous soldier. He was 
in many battles and was twice decorated 
for bravery. He was deeply involved 
emotionally in the German defeat in 
World War I and had no doubt but 
that it was part of some kind of mys- 
terious Jewish conspiracy. 

After World War I, Stimson came 
back to success and Hitler to ruin. Not 
only wag one living in a victorious and 
the other in a vanquished nation, but 
Stimson was at the top of his profes- 
sional success and was rapidly becom- 
ing a wealthy man, while Hitler had no 
Hitler be- 


came a leader in south Germany of a 


career to which to return. 


band of rightist revolutionaries who 
were the ground swell of the Nazi 
Party. In 1923 his group unsuccess- 
fully attempted a revolution and Hitler 
for a time went to jail. While there he 
wrote Mein Kampf, an amazing vol- 
ume in which he fully outlined his the- 
ories of German racial superiority and 
of the right and duty of the Germans 
to conquer much of the rest of the 


world and to exploit it for their own 
welfare. 

The writings and notations permit us 
to contrast the minds of the two men 
and reveal that Stimson clung to the 
lawyer’s habit of getting his facts by 
digging, while Hitler followed the mys- 
tic’s role of getting not only his ideas 
but even his facts by some kind of 
intuition. But, alas, in this area intui- 
tion is a very poor substitute for re- 
search, and the result was that Hitler 
“knew” a great many things which 
were not true. 

These years also reveal the profound 
difference in political tactics between 
the two men. Hitler believed in revolu- 
tion, Stimson in stability. Stimson in 
all of his arguments clung to reason 
and faith in the fundamental decency 
of human beings. One of his most 
famous passages was when in 1945 he 
teld President Truman, “The chief les- 
son | have learned in a long life is that 
the only way you can make a man trust- 
worthy is to trust him; and the surest 
way to make him untrustworthy is to 
distrust him and show him your dis- 
trust.” 


Integrity and Reason 
Against Falsehood and Force 
Just as Stimson symbolized integrity 
and Hitler falsehood, as Stimson was 
the epitome of reason and Hitler of 
force, so Stimson represented democ- 
racy and Hitler dictatorship. It was 
with Stimson an article of faith that 
the people should govern themselves, 
and that the way of the majority should 
prevail even where it was not his way. 
Stimson was the very symbol of con- 
servatism—the author picks his title 
Turmoil and Tradition wisely. Yet when 
after World War I the New York State 
Legislature attempted to exclude mem- 
bers who had been on the 
Socialist ticket, Stimson joined Charles 


elected 


Evans Hughes in protesting. He said, 
“Yet even I can think of some matters 
in which I believe our government can 
be improved, and I hope during the re- 
mainder of my life to be free to urge 
upon my fellow citizens the desirability 
of the changes and reforms that I think 
desirable. If I believe this what right 
have I to deny to the man who believes 
in Socialism or in a Soviet government, 


the opportunity of endeavoring to per- 
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John P. Frank of the Phoenix, 
Arizona, Bar, was professor of law 
at Indiana University and at Yale 
from 1946 to 1954. He is the author 


of several volumes on legal and non- 
legal subjects, including cases and 
materials on constitutional law, a 
biography of Justice Black, and 
Marble Palace, a study of the Su- 
preme Court. 





suade a majority of the inhabitants of 
America that a government and a soci- 
ety framed according to his beliefs will 
be best for America—provided always 
he confines himself to the democratic 
methods of peaceful persuasion to ac- 
complish his ends?” And, thirty years 
later, during the dark days of the tyr- 
anny of Senator Joe McCarthy, Stim- 
son denounced him for ignoring the 
tried and true methods in a democracy 
of determining guilt or innocence. 
Contrast Hitler. Hitler espoused 
what is called in German the fihrer 
prinzip, or leadership principle, which 
is the principle of total dictatorship. 
Contrast with the Stimson philosophy 
that power should move from the people 
up, the exact reverse of the Hitler 
philosophy: “There must be no major- 
ity decisions, but only responsible per- 
sons . . . surely every man will have 
advisers by his side, but the decision 
will be made by one man . . . only he 
alone may possess the authority and 
the right to command...” He declared 
that he would keep something equiva- 
lent to our Congress to give advice, 
but that in it “no votes ever take 
place”. He was committed absolutely 
to the principle of “absolute author- 
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ity”, a principle which he speedily put 
into effect when he gained control of 
the government of Germany by forcing 
through the supine counterpart of our 
Congress a law which enabled him, 
thereafter, to enact all laws simply by 
his own dictate. 

Perfectly reasonably, Hitler carried 
these same principles over to the ad- 
ministration of justice. In order to 
give an appearance of legality to some 
of his acts, he established his own court 
system, appointed his own judges, and 
himself on occasion dictated what sen- 
tences should be in particular cases. 
His chief aide, Goering, on July 12, 
1934, told the German equivalents of 
our county attorneys that “The law 
and the will of the Fiihrer are one.” 
Hitler declared himself to be the “su- 
preme judge” of the German people 
and every judge was instructed to de- 
termine every case by asking himself 
the question “How would the Fiihrer 
decide in my place?” When Hitler be- 
came persuaded that one of the great 
traditional German courts was not au- 
thorizing executions quickly enough, 
he took away its jurisdiction and estab- 
lished a new court composed of two 
professional judges and five other per- 
sons drawn from his own loyal sup- 
porters. All defense attorneys had to 
be approved by a Nazi official before 
they were allowed to take a case and 
even then their way was hard. For 
example, when the widow of a promi- 
nent Catholic had the courage to sue 
the state for damages for having caused 
his death, her lawyers were put in a 
concentration camp until they with- 
drew their action. In all cases involv- 
ing criticism of the Nazi Party, one of 
Hitler’s assistants was given the power 
to increase any sentence, including add- 
ing the death penalty, if he felt that the 
defendant had gotten off too easily. 

As the special courts got the idea of 
what was expected of them, the super- 
visory power did not often need to be 
exercised. However, Hitler always kept 
one last and extra recourse, which 


was simply the totally lawless disposi- 
tion of any defendant. For example, 
when the courageous Lutheran min- 
ister, Pastor Martin Niemoeller, was 
sentenced to only a short term, the 
Gestapo picked him up and put him 


into a concentration camp. 
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Hitler’s Theories 
on Racism 


Hitler is best known for his theory 
of racism. He accepted the conception 
that the Germans were somehow a spe- 
cial people, ordained both by God and 
nature to rule the world and to make 
others their slaves. All others were in- 
ferior and existed only to perform such 
functions as the master race might find 
advantageous to give them. The most 
colorful and best known manifestation 
of this philosophy was in his attitude 
toward Jews, of whom he caused several 
million to be killed, frequently in 
fantastically horrible ways. In a some- 
what earlier period of his power, be- 
fore the executions began, he drove 
many out of Germany, causing their 
property to be distributed among 
his friends. These émigrés, ironically 
enough, included many talented per- 
sons who came to America and contrib- 
uted in major part to the development 
of atomic energy. Of these, perhaps 
Einstein is the best known. 

Stimson took a different view. His 
difference of approach is exemplified in 
two accomplishments which could not 
possibly have been Hitler’s. During the 
1920’s, Stimson went personally to 
Nicaragua to negotiate an end to a civil 
war there. Meeting the leaders of con- 
flicting forces in the fields under the 
trees, he negotiated a settlement, not on 
the basis of force, but of reason. In his 
principal intimate contact with another 
racial strain, he served as Governor 
General of the Philippine Islands. He 
talked in his office to Filipinos alone, 
without a white witness as his predeces- 
sor always insisted upon. When his 
own church refused membership to a 
Filipino, he scolded the minister and 
moved to another church. He reversed 
the practice of excluding Filipinos 
from social functions at the Governor’s 
palace and his wife danced the classic 
Philippine dances with the Philippine 
leaders. When he left the Islands cheer- 
ing crowds of well-wishers sent him on 
his way and 10,000 friendly Filipinos 
came down to the pier to catch a last 
glimpse of him. There is no recorded 
instance after Austria in which Hitler 
was ever fondly regarded by the popu- 
lation of any conquered country. 

Stimson took office as Secretary of 
War in the second week of July, 1940. 





At that moment Hitler had almost, but 
not quite, reached the zenith of his 
power. Austria, Czechoslovakia, Den- 
mark, Norway, Belgium, Holland and 
France had been conquered. So had 
Poland. The German army sat on the 
edge of the English Channel making 
demonstrations against England in the 
hope that it would sue for peace. He 
reckoned without the valor of the is- 
land kingdom, and the Battle of Britain 
was about to begin. At that moment 
American production to aid England 
was just coming into vigorous begin- 
nings. Our War Department adminis- 
tered the affairs of an army of a few 
hundred thousand men which during 
Stimson’s administration would grow 
to 8,300,000. The supply of this force 
involved the greatest purchasing pro- 
gram in the country’s history. 


Happily, Stimson had as his opposite 
number in the military machine Gen- 
eral George Marshall, perhaps the most 
admirable American in any American 
post in World War II. As chief of staff 
of the Army, Marshall was our top 
military leader. His office and Stim- 
son’s were quite literally next to each 
other, and each adopted the policy 
early in the war of sharing all infor- 
mation each might have. Our Secretary 
of the Navy on occasion might not 
know what was going on in the Navy, 
but there was never any moment at 
which anything of significance known 
to either Stimson or Marshall was not 
equally known to the other. They op- 
erated on the principle that the door 
between their two offices was always 
open in the sense that each could at any 
time have access to the other. The re- 
sult was that when Marshall needed 
civil help for the obtaining of men, for 
the obtaining of supplies, for negotia- 
tions with the President or for dealings 
with foreign powers, he had it. Stim- 
son’s mind was somewhat more open 
than Marshall’s to new scientific de- 
velopments. Thus, when Stimson devel- 
oped and encouraged new methods of 
fighting submarines, he was unable to 
sell the notions to the Navy because of 
the crustiness of that branch of the 
service; but when he developed an 
early enthusiasm which 
Marshall was a little slow to appreciate, 


for radar, 


Stimson was able to encourage that 
development because of his close co- 
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eration with his military branch, 

Stimson served also as the major 
aison of the War Department with 
ongress, and there he threw his whole 


ree behind active and aggressive 
preparation. Within the Administration 
he was the most aggressive leader in 
getting the country ready for whatever 
might come. He was responsible for 
the increase from forty to a forty-eight 
hour shift in the government arsenals, 
he took the lead in breaking a Commu- 
nist-led strike at North American and 
he made the decisions, decisions, deci- 
sions which by the squads, by the hun- 
dreds, by the thousands must be made 
in order to make a modern war ma- 
He took the lead in 
building up the Army air arm, insisting 
on the retention of General “Hap” 
Arnold when that leader was under 
attack. Leaving strategy, tactics and 
operations to General Marshall, he had 


chine function. 


the chief responsibility for everything 
else. His duties ran from the largest to 
the smallest matters—the selection of a 
Surgeon General to superintend the 
care both of the wounded and of other 
soldiers, the selection of a Chief of 
Ordnance, the review of a proper diet 
for soldiers, down to a minor quarrel 
over a footnote in a version of the 
Bible being distributed to the soldiers. 

As with all mortals, Stimson had his 


limitations. He was deep into his 


seventies by the end of the war, and he 
suffered badly from insomnia. The re- 
sult was that he worked better in the 
early portion of the day—after three 
in the afternoon he might become in- 
attentive and have difficulty in follow- 
ing the thread of an argument. The 
carefulness of his decisions sometimes 
became ponderousness and to some of 
the English observers, he appeared to 
be a marvel of integrity but excessively 
inflexible in his judgments. In petty 
things he tended to be a poor loser; a 
defeat in a tennis game tended to put 
his nose out of joint. In exasperation 
he sometimes became ill-tempered, a 
condition in which he may on occasion 
have been saved from apoplexy by an 
exceptionally able and conscientious 
personal secretary. 

The great transcending something 
which Stimson brought to the Ameri- 
can war machine was his experience 
and his character. He had integrity 
not only in the short range sense of 
being beyond all corruption, but in the 
larger sense of having a reputation so 
firmly established that he no longer 
needed to be concerned with it. As 
Professor Morison eloquently puts it: 


Beyond the need for further testing, 
beyond the reach of temptation large 
or small, fixed in his final devotions, 
he could put his whole life, without 
further self-inspection, at the service 


Eleventh Annual Tulane Tax Institute 
To Be Held in October 


The Eleventh Annual Tulane Tax Institute will be held in New Orleans on 


October 25-27, 1961, at the University Center at Tulane. 


meetings. 


During luncheon the speakers for each day’s meeting will hold informal quiz 
sessions in separate dining rooms during the buffet-style luncheon. Registrants 


The Workshop Sessions and “Meet-the-Speaker Luncheon Sessions” featured 
at last year’s Institute were so favorably received that they are again being 
offered. Enrollees will have a chance to participate in these open discussion 


may meet the speaker of their choice. 


The Workshop Sessions will follow the luncheon sessions on Wednesday and 
Thursday. Participants are requested to indicate which of the three concurrent 


Workshops offered each day they wish to attend. 


The Eleventh Tulane Tax Institute will end on Friday with an omnibus 
question and answer session, with all speakers participating. 

The registration fee of $75.00 covers all sessions of the Institute as well as 
all luncheons and refreshments. One day registration fee is $30.00. 


Hitler and Stimson 


of the event. What this meant in an 
administrative way is hard to say. 
Like heat, it is known by its effects. 
The President, who worked with him 
day in, day out for four years, said he 
could trust him with anything. That, 
as he told some members of the Demo- 
cratic National Committee who wished 
to get rid of Stimson, was “a great 
thing to have in the War Department 
in the middle of a great war.” Another 
man, who worked for three years in the 
Pentagon but never saw Stimson in 
that time, described how great a thing 
this was. “You will never get it down 
on paper,” he said, “but every day in 
the War Department people did not 
do certain things and did do certain 
other things in a certain way because 
Stimson was in the office of the 
Secretary.” 


These are surely two of the finest 
works to appear in 1960. The Shirer 
book is the history of a dark era, and 
I have no words warm enough to praise 
its brilliant use of material and its fine 
prose. 

These two books between them tell a 
story of awesome, evil and stubborn 
virtue that Americans would do well 
to hold in mind as they confront an- 
other tyranny in our own time. The 
legacy of Hitler is still with us, for he 
has seemingly permanently destroyed 
the balance of power in the world. 
May the American soil be capable of 
producing another Stimson when we 
need him! 
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Shall We Punish the Parents? 


A recent survey of public opinion in the Chicago area reported that 
nine out of ten people questioned believed that parents should be 
subject to some legal penalties for the delinquency of their children. 
The authors, father and son, discuss this question, setting forth the 
arguments pro and con and pointing out the legal, moral and psycho- 


logical difficulties presented. 


by James A. Kenny and James V. Kenny 


PunisHMent IS BASED on re- 
sponsibility. To be responsible is to be 
accountable for one’s acts. Man alone 
is responsible because man alone is 
free. In this article, we shall review 
public opinion, legal attitudes and 
psychological thinking on the subject 
of the moral and legal responsibility 
of parents for the delinquency of their 
children. Should parents be held re- 
sponsible for the delinquency of their 
children? 

Juvenile delinquency has been dog- 
matically and universally ascribed to 
parental failure. “There are no delin- 
quent children; there are only delin- 
quent parents.” This concept, in some 
ways the logical consequence of the 
extreme importance attributed to par- 
ents in the superego formation of the 
child, still pervades lay attitudes. Thus, 
it is understandable that the public, 
worried about juvenile delinquency, 
should enthusiastically grasp this no- 
tion of parental responsibility and 
translate it into action. “Punish the 
parents” laws have been seen as a 
quick and effective cure. 

Thinking about parental responsibil- 
ity has passed through three stages in 
recent years.! At first, therapeutic and 
punitive measures were directed solely 
to the child. Then, psychologists and 
educators, enamored of the Freudian 
concept of the plasticity of a young 
child, went to the other extreme and 
focused their preventive and corrective 
efforts with the same exclusiveness on 


the parents. More recently, there is 
evidence that the pendulum is return- 
ing to the middle as the focus is placed 
on both parent and child. 

This article is divided into three 
main sections. First, what do most 
people think about holding parents re- 
sponsible for the delinquency of their 
children? Secondly, what laws have we 
on this topic? How have they worked? 
Ideally, the law in all its written and 
unwritten forms represents the crystal- 
lization and formalization of public 
opinion. Finally, the experts in human 
behavior and motivation, the psycholo- 
gists and psychiatrists—what do they 
think? 


Public Opinion 

In 1957, thirty-three social work 
students including one of the authors 
engaged in a group research project at 
Loyola School of Social Work under 
the direction of Dr. Charles T. O'Reilly. 
The subject was “Community Attitudes 
toward Juvenile Delinquency”.? The 
Garfield Park community in Chicago 
was chosen for the project because of 
its distribution of income, education 
and other variables. For the project’s 
purposes, Garfield Park was felt to be 
Chicago’s most representative commu- 
nity. 

In a random sample, the researchers 
interviewed 323 persons over the age 
of 21. Among the questions asked were 
several that had to do with parental 
responsivility. The area was chosen by 
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the social work author of this article 
as a topic for his individual Master’s 
thesis.* 

The question was asked: “Do you 
think the parents of a delinquent child 
should be held responsible for his de- 
linquency?” Only four subjects would 
not answer. The remaining 319 an- 
swered as follows: 54 per cent an- 
swered “Yes”; 35 per cent replied 
“partially”; and 11 per cent answered 
“No”. Thus 89 per cent of our subjects 
felt that parents should be held re- 
sponsible for the delinquency of their 
children. There did not seem to be any 
important relationship between income, 
education, or parent/non-parent status 
and the subjects’ attitudes about paren- 
tal responsibility. 

In a second question the subjects 
were asked what they thought were the 
main causes of juvenile delinquency. 
Eighty-eight per cent of the subjects 
saw parents as a causal factor in juve- 
nile delinquency. People who saw 
parents as a factor were significantly 
more apt to hold parents responsible 
for juvenile delinquency. 

A third question was asked: “What 
would you do if a child of yours got 
into trouble with the police?” In the 





1. Frederick H. Allen, PsycnotHerary wits 
Curpren (New York: W. W. Norton, 1942). 

2. Charles T. O'Reilly, Community Attitudes 
toward Juvenile Delinquency. Unpublished 
Group Research Project, Chicago: Loyola 
School of Social Work, 1957. 

3. James A. Kenny, Attitudes About Parental 
Responsibility for Juvenile Delinquency. Un- 
published Master’s Thesis, Chicago: Loyola 
School of Social Work, 1957. 
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sample of 262 replies, 87 per cent in- 
dicated that they would involve them- 
selves in some way after their child’s 
delinquency, even if it were only to 
“beat the hell” out of their child. Thir- 
teen per cent felt their child should 
work out his own problems without 
their support. Many found it hard to 
imagine that their child might become 
a delinquent. Interestingly enough, 
there did not seem to be any signifi- 
cant relationship between those people 
who declared they would involve them- 
selves in the aftermath of their child’s 
delinquency and those who felt parents 
should be held responsible for juvenile 
delinquency. 

The noteworthy findings for our 
purposes are these: Almost nine out of 
ten persons (87 per cent) declared 
they would involve themselves in the 
problems of their children. Almost nine 
out of ten persons (88 per cent) saw 
parents as a factor in juvenile delin- 
quency. And again almost nine out of 
ten wanted parents held responsible to 
some degree for the delinquency of 
their children. 


Current Legal Opinion 
“Generally, a parent may, under 
some circumstances, be criminally re- 
sponsible for an act of his child done 
under his direction and command. 
This is true, however, only where the 
child is of such an immature age as 
to be completely under the domination 
of the parent.” The situation is sum- 
marized thus by a recognized encyclo- 
pedia of law, namely, American Juris- 
prudence. Nevertheless, an equally rec- 
ognized embodiment of American law, 
Corpus Juris Secundum says: “How- 
ever, it seems that the parental relation 
does not impose on the parent any 
criminal liability for acts of his child 
to which the parent is in no way a 
party.”* This indicates that while the 
law has definitely attempted to tack a 
criminal responsibility on the parent, 
it has not entirely succeeded. 
Punishing parents for juvenile de- 
linquency was an American innovation. 
The first “punish the parents” law was 
passed in Colorado in 1903. 
initiated by Judge Ben B. 
whose reasoning was direct. “Parents 
have the duty to take care of their 
children and keep them out of trouble. 


It was 
Lindsey, 


What could be simpler than to make 
this moral duty of parents a legal re- 
sponsibility, punishable by fine or im- 
prisonment?”® 

Other states followed suit. At first, 
the laws held that a parent who encour- 
aged, caused or contributed to the de- 
linquency of a child would be guilty 
of a misdemeanor and subject to fine 
or imprisonment. Later, acts of paren- 
tal omission and neglect became pun- 
ishable as well. In other words, parents 
became responsible not only for what 
they did but also for what they failed 
to do. 

Today forty-eight out of fifty states 
have statutes holding parents criminal- 
ly responsible for contributing to the 
delinquency of their child. Only Dela- 
ware and Vermont do not. Even our 
brand new states, Alaska and Hawaii, 
have laws on parental responsibility. 
Punishments range from twenty days 
to five years and from $50 to $1,000. 
The New York statute, for example, 
declares it to be a misdemeanor for a 
parent to omit to exercise due diligence 
in preventing his child from becoming 
a delinquent. Minnesota has a law 
which states that parents are warned 
by the first delinquency of their child. 
After this, the parents are held respon- 
sible. Ludwig has listed the statutes 
and cases in point in the United 
States.® 

Alaska, our forty-ninth state, has had 
parental responsibility laws since 1949 
and they were re-enacted in 1957. One 
of them states: “Whenever a child is 
committed under the provisions of this 
Act the Court may after giving the 
parent a reasonable opportunity to be 
heard, adjudge that such parent shall 
pay...such sum as will cover... the 
support...and if such parent shall 
wilfully fail or refuse...he may be 
proceeded against as provided by law 
for cases of family desertion and non- 
support.” The Alaska law as to con- 
tributing to the delinquency of a child 
makes it a crime to cause the delin- 
quency not only by positive action but 
also by the omission of the perform- 
ance of any duty.’ 

In the parental responsibility laws 
of our fiftieth state, Hawaii, we find 
the following language: “Any parent 
...Wwho wilfully neglects to do that 
which will directly tend to prevent... 
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shall be fined not more than $200 or 
imprisoned not more than one year or 
both.”§ 

The common law has never seen fit 
to punish parents. Parental responsi- 
bility is based entirely on statutory 
law. The various statutes attempt to 
assign to the parents some degree of 
criminal responsibility for the acts of 
their children. The rationale for doing 
this is based on the theory that the 
moral judgments of children are close- 
ly related with those of their parents. 
Thus parents are burdened with a “vi- 
carious liability”. Or they are blamed 
for negligence due to an alleged fore- 
seeability of consequences. 

Parents are held responsible for ju- 
venile delinquency under criminal law. 
To commit a crime, the criminal must 
combine his action with a correspond- 
ing intention. A major difficulty has 
been to prove beyond the shadow of a 
reasonable doubt that the parent is 
guilty of wilful neglect and that there- 
fore the parent is a criminal. Hearsay 
evidence is not admissible in a crimi- 
nal proceeding. Strict rules of evidence 
prevail. In a famous New York case, 
that of Policeman Humann against 
Mrs. Rivera,® Mrs. Rivera was found 
guilty of gross neglect of her son, 
Frank. Justice Diserio accused her of 
failing in the “sacred privilege of be- 
ing a mother”. It was charged that be- 
cause of her parental indifference and 
irresponsibility, her child had devel- 
oped a pattern of delinquent behavior 
and committed delinquent acts. Her 
14-year-old son had shot at three pass- 
ers-by while the mother was in a bar. 
Mrs. Rivera was sentenced to a year in 
the state penitentiary. However, this 
decision was later reversed because it 
had been reached on the basis of pre- 
dominantly hearsay evidence. 

In general, a parent today could be 
held criminally responsible for his 
child’s delinquency if (1) his child 
committed a delinquent act under the 
parent’s instructions; (2) the parent 
knew his child was going to commit a 





4. 39 Amer. Juris. 800 and 67 Corp. Jur. Sec. 


803. 
5. Irving A. Gladstone, Spare the Rod and 
Spoil the Parent, 19 Feperat Prosation 37 
(1955) . 
6. F. J. Ludwig, Delinquent Parents and the 
Criminal Law, 5 Vanp. L. Rev. 737-745 (1952). 
7. 2 Alaska Compiled Laws Annotated 1591. 
8. Revised Laws of Hawaii 330-336 (1955). 
9. Humann v. Rivera, 71 N.Y.S. (2d) 321. 
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delinquent act, could have stopped him, 
but failed to do so; (3) the child had 
been in trouble before and the parent 
had made no effort at correction or 
prevention; (4) the parent had con- 
tributed to the delinquency of his child 
by his own actions or by his neglect. 
We shall not discuss the parents de- 
scribed in items number one and two 
since we feel the law, public opinion, 
and tradition are clear in how to han- 
dle these parents. We have here willful 
badness. It is the parents described in 
items number three and four whose 
shadowy responsibility has plagued 
legal minds. We wish to discuss these 
latter parents. 

Legal minds have debated this sub- 
ject of parental responsibility at great 
length. We should like to summarize 
some of the principal arguments of- 
fered for and against “punish the par- 
ents” laws. 

For: (1) It is argued that positive 
legal measures are necessary to make 
parents recognize their responsibility 
in cases of juvenile delinquency. If 
parents fail in their task, it is felt 
that punishment will make them better 
parents. 

(2) Parents have the moral respon- 
sibility to do their best to raise good 
children. To make them legally re- 
sponsible as well will add to their moti- 
vation to be good parents. 

Acainst: (1) It is unconstitutional 
to punish one person for the act of an- 
other. Liability can be transferred only 
by contract. 

(2) Love seems to be the missing 
ingredient in most juvenile delin- 
quency. We cannot legislate love. Suc- 
cessful family living is something that 
niust be achieved. It does not come by 
accident, inheritance, legislative fact, 
priestly blessing or as a result of the 
ordering and forbidding technique. 


Obviously, in practically all cases, 
parents are linked to juvenile delin- 
quency by acts of omission rather than 
commission, by failure somehow to 
prevent their children from getting 
into difficulty with the law, rather than 
through any actual encouragement or 
overt act. These are parents who fail 
to give children the love they want; 
who fail to correct children without 
hurting, shaming, or confusing them; 
who fail to let children grow up with 
increasing responsibility and freedom 
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as they become adolescent; who fail 
to provide a home where children have 
something to believe in and work for 
because their parents have sincerely 
lived up to their ideals and religious 
faith. While this appears to be a large 
order, millions of American homes 
have adequately met it; many, alas 
too many, have failed to do so.19 


(3) The common law has never rec- 
ognized parental responsibility to the 
extent of punishing parents for the de- 
linquency of their children. 

(4) Already existing statutes are al- 
most dead laws.!! Further, most of 
the convictions have been reversed if 
and when appealed. This is due in part 
to the difficulty of proving when the 
lack of supervision equals neglect. And 
it is due in part to the fact that hearsay 
evidence is not admissible in criminal 
law. In a criminal proceeding, a par- 
ent is innocent until proved guilty be- 
yond a reasonable doubt by competent 
legal evidence, not by guesswork or a 
zealous wish to solve the problem of 
juvenile delinquency. Judge Paul Alex- 
ander, after a ten-year experiment with 
“punish the parents” laws in Dayton, 
said: 


Punishment as a method of control of 
that great bulk of delinquent parents 
whose contributing consists mainly of 
acts of omission—failure to teach, 
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train, and supervise the child from the 
cradle on up—is so impracticable as to 
be worthless, and it appears quite use- 
less to attempt it.12 


(5) Who will care for the delinquent 
children if the parents are put in jail? 
Who will care for their non-delinquent 
children? Certainly the children cannot 
be left alone. 

(6) If our society regards juvenile 
delinquency as a criminal offense for 
parents, a tremendous problem is posed 
in the area of helping children in dan- 
ger of becoming delinquents. In ad- 
mitting that they are having trouble 
with a child, parents would practically 
be admitting a criminal act. They 
would be afraid to seek help from an 
appropriate agency, help which might 
catch the problem before it became 
serious. 

(7) The parent of a juvenile delin- 
quent already must feel insecure as a 
parent. Punishing the parent may only 
confirm his sense of failure in the 
parental role. 

(8) Does a term in jail, or a fine, 
change behavior? Or might it only 
serve to make the parent angry at 


10. Gladstone, op. cit. supra at page 38. 

11. Jhan and June Robbins, Punishing Par- 
ents Doesn’t Work, Tuts Week Macazine, in 
Tue Curcaco Datmty News, February 3, 1957 
pages ®-9 and 18. 

12. Gladstone, op. cit. supra at page 41. 





the child? As Harriet Goldberg says, 
“Pressure and authoritative handling 
result in increased resentment toward 
the children whose misbehavior occa- 
sioned the compulsory action.”!* It 
would seem better to help to mobilize 
the parents’ interest in reducing delin- 
quency.!4 

(9) Vengeful children may turn the 
law against their parents. A resentful 
or rebellious child might threaten to 
commit a delinquency unless his par- 
ents acceded to his wishes. 

(10) Finally, one must examine the 
motive of the advocates of “punish the 
parents” laws. There is a danger that 
the community will use parents as a 
scapegoat for juvenile delinquency. 
Once parents are held responsible the 
community is freed from the responsi- 
bility of facing what might be its own 
contribution to juvenile delinquency. 
Communities which have decided to 
adopt “punish the parents” laws are 
not likely to vote funds for parental 
guidance, social services or adult edu- 
cation. One town council in California, 
for example, passed a “punish the par- 
ents” law, then fired its child guidance 
worker.15 


Psychological Opinions 


Psychology has been able to throw 


some light on the causes of human be- 
havior. Psychology is of immense in- 
terest to the law in the law’s attempt 
to mete out justice. The opinions of 
psychologists and psychiatrists about 
child behavior, family interaction and 
the effectiveness of helping (correct- 
ing) the child by helping (correcting) 
the parents have been studied carefully 
by the, law. 

There is no doubt that the law was 
influenced by the well-founded psycho- 
logical hypothesis that children are 
malleable, impressionable people; and 
that most later-life personality and be- 
havior have their roots in early years. 
Juvenile delinquency begins at home. 
Therefore, some say, punish the par- 
ents. But, to be a cause is one thing. 
To be responsible is another. Further, 
a good punishment must be effective; 
that is, it must lessen or stop the crime. 
Let us see what psychology can tell us 
about parental causality, parental re- 
sponsibility and the advisability of 
holding parents responsible. We have 


attempted to line up various psycho- 
logical opinions for and against pun- 
ishing the parents of delinquent chil- 
dren. 


For: (1) The root of most juvenile 
delinquency seems to lie in bad parent- 
child relationships. Psychology has 
lent additional weight to this theory 
with its elaboration of the home as a 
principal factor in the development of 
the child. Many, many studies have 
borne this out. J. C. Flugel, a psychia- 
trist, ascribes much juvenile delin- 
quency to the child’s insufficiently con- 
trolled parental hatred displaced onto 
the laws, conventions and regulations 
of society.1® 

(2) Further, there seems to be much 
truth in the popular saying that “de- 
linquent parents have delinquent chil- 
dren”. The child simply takes in the 
antisocial example of his parents, iden- 
tifies with them and imitates their be- 
havior. 

In the first case, the parents are not 
delinquent themselves, but they have 
had trouble in fulfilling their parental 
duty due to ignorance, laziness or per- 
sonality deficiencies. In the second 
case, the parents are actually delin- 
quent themselves. But in neither case 
do the parents necessarily have the in- 
tention that their child become a de- 
linquent. 

AcainstT: (1) There is no question 
that 
contribute to juvenile delinquency. The 
neighborhood, the culture, social class, 


many factors besides the home 


socio-economic clashes, war—all these 
factors in the environment outside the 
home and many more have their im- 
pact on the child from his earliest days. 

(2) How can the parent be held re- 
sponsible if the child is said to have 
Even if the child 
does not have the psychological free- 
dom of an adult, responsibility is still 


his own free will? 


something that is a normal part of 
maturation and should be encouraged 
in the child. The child may shirk his 
responsibility if parents are made re- 
sponsible for his actions. 


Sound moral development is charac- 
terized by an ever increasing degree of 
autonomy... At first the child learns 
to act in accordance with the desires 
of his parents, as expressed in threats, 
punishments, or rewards. Thereafter, 
the idea of “good” as signifying con- 
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duct in accordance with these desires, 
becomes operative as an inner motive 
force in the mind of the child, inde- 
pendently of the occurrence of the 
rewards or other incentives. This is the 
first stage of autonomy. As develop- 
ment proceeds, the ideas concerning 
right conduct (continually enlarged by 
the experience of new persons and new 
situations) become more and more dis- 
sociated from their original authorita- 
tive sanctions, new “inner” sanctions 
being substituted for the old “external” 
ones which are abandoned. These inner 
sanctions are themselves capable of 
many different levels of development. . . 
If the individual is to progress satis- 
factorily from the state of outer sanc- 
tions to that of inner sanctions, and to 
attain in due course to the higher 
levels of these inner sanctions, he must 
have opportunities for the gradual de- 
velopment of his own powers of initi- 
ation, deliberation, and self-control; 
this implying a corresponding gradual 
emancipation from the jurisdiction of 
the parents and their substitutes in 
later life (teachers, advisers, superiors, 
etc.) until there is obtained at full 
growth the completest possible auton- 
omy of thought and action that is 
compatible with the individual’s posi- 
tion in the society to which he be- 
longs. 7 


(3) There seems to be more reason 
for holding parents responsible for the 
pre-Oedipal (before age seven) be- 
havior of their children than for their 
behavior after this period. Yet the bulk 
of juvenile delinquents are, at least 
chronologically, in latency or adoles- 
cence (age 8 to 20). They are not in- 
fants. The satisfactory completion of 
the Oedipal period marks the real be- 
ginning of meaningful relationships 
and identifications outside the home. 
This corresponds with the child’s reach- 
ing the so-called “age of reason”, or 
about age seven. Piaget, in speaking 
of children under eight, says: “We 
have not here any autonomous indi- 
viduals, any conscious minds that im- 
pose themselves in virtue of an inner 
law to which they themselves are sub- 
ject.”'* He further ascribes only an 


13. Harriet Goldberg, Cuttp Orrenpers (New 
York: Grune and Stratton, 1948) page 179. 

14. Nathan J. Kaufman, A Juvenile Court 
Helps Parents, Soctat Worx (July, 1956, pages 
32-36) . 

15. Robbins, op. cit. supra at page 18. 

16. J. C. Flugel, Tae Psycuo-anatyrtic Srupy 
or tHe Famiry (London: Hogarth, 1931), page 
119. 

17. Flugel, op. cit. supra at pages 41 and 
44-45. 

18. Jean Piaget, THe Morat JupcMent or THE 
Cump (Glencoe, Illinois: Free Press, 1948) 
page 87. 
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objective responsibility to most chil- 
dren under ten. Yet, he admits that 
occasionally a child under six or seven 
achieves a measure of subjective re- 
sponsibility through education in in- 
tentions. Yet, it is precisely the chil- 
dren that are over ten that the law is 
most concerned about. 

(4) In most cases when parental 
mistakes have contributed to a child’s 
delinquency, these mistakes have been 
inadvertent errors on the part of the 
parents. The parents have not willed 
their child’s delinquency. On the con- 
trary, they have only been guilty of 
some human failing. Is the parent re- 
sponsible for not seeking psychother- 
apy for himself? Erikson calls to our 
attention that parents are only human 


beings. 


During the whole of a man’s life... 
the superego...represents the influ- 
ence of his childhood, of the care and 
education given to him by his parents, 
of his dependence on them—of the 
childhood which is so greatly pro- 
longed in human beings by a common 
family life. And in all this what is 
operating is not only the personal 
qualities of these parents but also 
everything that produced a determin- 
ing effect upon themselves, the tastes 
and standards of the social class in 
which they live and the characteristics 
and traditions of the race from which 
they spring.19 


Harriet Goldberg reminds us that 
parents also have had parents. 


The vogue now being followed by 
certain judges of sentencing to jail 
parents who have contributed to the 
delinquency of their children has its 
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dangerous aspects. When the circum- 
stances are analyzed, it is usually 
found that these people are themselves 
“more sinned against than sinning” 
and require specialized care. The very 
factors that have brought about their 
own disintegration and disorganization 
are again operating to produce mal- 
adjustment in their children.2° 


(5) Sometimes juvenile delinquency 
results from too much _ supervision. 
Would it then be wise to frighten the 
parents into taking “better” care of 
their children? 

(6) Rebellion against the state is 
often misplaced rebellion against par- 
ents. Very few parents encourage their 
children to rebel against them. Will 
punishing the parents make these par- 
ents more able to cope with the rebel- 
lion of their children? 


Summary and Conclusions 

Nine out of ten people in a typical 
middle-class Chicago community felt 
that parents should be held responsible 
in some way for the delinquency of 
their children. Forty-eight out of fifty 
states have statutes holding parents 
criminally responsible for contributing 
to the delinquency of their children. 
Psychology has added weight to the 
thesis that parents are a major influ- 
ence in the early moral development of 
their children. 


Yet in spite of all this evidence, prac- 
tical experience seems to prove that 
“punish the parents” laws are wrong. 
Legally, there is some question about 
the constitutionality of such laws. How 
far can one person be held responsible 










for the actions of another? Further, 
although there are many laws, the fact 
remains that they are rarely used. And 
where they are used, they fail in most 
cases to accomplish the end for which 
they were intended. 

Although psychology has lent em- 
phasis to the importance of the paren- 
tal role, psychology has also uncovered 
a multiplicity of other causes of juve- 
nile delinquency. Secondly, autonomy 
and freedom are considered increasing- 
ly important for the growing child. 
Thus, it is necessary that a child above 
age seven assume a degree of responsi- 
bility for his own actions. Finally, 
psychology has laid bare much of the 
complex unconscious motivation which 
underlies juvenile delinquency. In some 
cases, “punish the parents” laws would 
only encourage more juvenile delin- 
quency. 

Blaming is a negative use of the re- 
sponsibility inherent in the parental 
role. It would seem better to help to 
mobilize the parents’ interest in reduc- 
ing delinquency. Other more positive 
approaches include non-punitive laws 
stressing restraint and rehabilitation, 
group and individual education and 
therapy, family counselling, child guid- 
ance, and the area project approach. 


Spare the parent; spare the child 
Be not by either course beguiled; 
But meditate upon the deed, 

And treat according to the need. 





19. Erik H. Erikson, Childhood and Tradition 
in Two American Indian Tribes. In Otto 
Fenichel et al. (ed.). 1 THe PsycHo-aNaLyTic 


Srupy or THE Curi~tp (New York: International 
Universities Press), 1945. 


20. Goldberg, op. cit. supra at page 179. 


Our State Bar 


The State Bar 


Te PROGRESSIVENESS of the 
Bar of Arizona in establishing its 
position of leadership in what was, 
until 1959, the nation’s youngest state, 
is shown by its nine-year campaign to 
achieve integration by statute. 

It took a small band of dedicated 
lawyers from 1924 to 1933 to accom- 
plish integration, and when, on March 
17, 1933, the bill creating the State 
Bar of Arizona had cleared both houses 
of the Arizona State Legislature, a re- 
sourceful member of the Bar carried 
the bill to the Governor’s desk and 
waited there until he signed it. 

The earliest record of the Arizona 
Bar Association goes back to the year 
1894; and the first efforts of the new 
association were expended in revising 
the territorial laws, in disciplining at- 
torneys for unethical practices, and 
against the unauthorized practice of 
the law. 

The same intrepid progressiveness 
that marked the Bar of Arizona as a 
voluntary territorial bar is character- 
istic of the integrated State Bar of Ari- 
zona today. With integration (Arizona 
was the tenth of the nation’s bar associ- 
ations to integrate) the association im- 
mediately set up rules for the disciplin- 
ing of attorneys and drafted rules per- 
taining to the admission of attorneys 
to practice law in the state. It created 
its continuing committees on legisla- 
tion, unauthorized practice and legal 
education. 

The State Bar recast its legislative 
committee from its earlier form, and 
thus provided impetus for continual 


Associations: 


of Arizona 


revisions and redrafting of the state’s 
laws, the last extensive revision being 
completed in 1956 in a study that cov- 
ered a period of five years. 

In 1939, led by the State Bar, Ari- 
zona became the first state of the union 
to adapt the Federal Rules of Civil 
Procedure and Criminal Procedure to 
its court procedures. 

A late major step in the State Bar 
of Arizona’s activities has been the 
complete rewriting of the judicial ar- 
ticle of the Constitution of Arizona. 
When the Arizona State Legislature 
refused early in 1960 to pass the State 
Bar’s bill to revise the judicial article, 
the lawyers pressed for initiative meas- 
ure to carry the proposed revision 
straight to the voters of the state. The 
project, begun on April 14, 1960, was 
carried to a complete success on No- 
vember 8. The revision has altered the 
picture of judicial administration in 
Arizona, principally by placing all state 
courts under the direction of the Su- 
preme Court. It has cleared the way 
for ultimate actions of the state legis- 
lature that will keep the Arizona judi- 
cial system modern in every respect 
and in step with the state’s increasing 
population and the court’s work load 
in the future. 

The activities of the State Bar of 
Arizona always have been tied closely 
to those of the American Bar Associa- 
tion. Its Canons of Professional and 
Judicial Ethics are the canons of the 
American Bar Association. For many 
years the committees of the State Bar 
have been given the responsibility of 


co-operating fully with their counter- 
parts on the national scene. The state 
had adopted Uniform Acts drafted by 
the National Conference of Commis- 
sioners on Uniform State Laws, which 
are approved by the American Bar. 
Its most recent adoption of American 
Bar Association recommendations is 
the Arizona Clients’ Security Fund, 
made effective on January 1, of this 
year. 

Formally, the State Bar of Arizona, 
its membership numbering 1,758, cre- 
ated by statute and integrated with 
state government as an instrumentality 
of the Supreme Court of Arizona, has 
as its mission the advancement of the 
science of jurisprudence; formulation 
and enforcement, with approval of the 
Supreme Court, of rules of professional 
conduct; formulation and declaration 
of rules approved by the Supreme Court 
for the examination and admission of 
candidates to practice law; and in gen- 
eral carrying out provisions of the State 
Bar Act. The Arizona code sets forth: 


There shall be a public corporation 
known as the State Bar of Arizona, 
designated in this chapter as the state 
bar, which shall have perpetual suc- 
cession and a seal and may sue and be 
sued, and which, for the purpose of 
carrying into effect and promoting the 
objects of the corporation, may enter 
into contracts and acquire, hold, en- 
cumber, dispose of and deal in and 
with real and personal property. 

The term of existence and the pow- 
ers of the corporation may be changed 
or terminated at any time by the legis- 
lature. 
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The State Bar of Arizona 


An additional major responsibility 
is that of service to its membership and 
the public. Its mission is designed in 
the public interest, and this design il- 
lustrated by the slogan: 
Service to Society through 
Professional Relationships 

The affairs of the State Bar of Ari- 
zona are carried out under the direc- 
tion of a Board of Governors of fifteen, 
and through its system of thirty-four 
committees and three sections. Affli- 
ated with the State Bar are the Arizona 
Judicial Council, formed soon after in- 
tegration; the Junior Bar Conference; 
and the sections of Bankruptcy Law, 
Trial Practice, and Real Property, 
Probate and Trust Law. 

Members of the Board of Governors 
from eight districts serve two-year 
terms, and traditionally each member 
spends three terms on the board. Terms 
overlap. 


The State Bar officers consist of a 
president, two vice presidents, and a 
treasurer who are elected each year by 
the board at the time of the annual 
meeting, normally held in April. The 
executive secretary is an employed of- 
ficer, at present a non-lawyer. 

Dues are $40 for lawyers admitted 
to practice in any jurisdiction for more 
than five years; $30 for attorneys ad- 
mitted to practice in any jurisdiction 
five years or less; $5 for lawyers in an 
inactive status; there are no dues for 
attorneys who have reached the age 75 
years already admitted in Arizona; or 
for the honorary members who include 
only the judiciary of the superior court 
level and above, including the federal 
judges. 

The State Bar operates on an annual 
income of some $50,000, and normally 
maintains a reserve fund of approxi- 
mately one fifth of its annual income, 
a fund that may rise or fall in each 
year in accordance with the intensity 
of the association’s activities. 

The headquarters offices function un- 
der the direction of a public-relations- 
trained paid executive and a staff of 
three assistants. The offices into which 
they have just moved give them mod- 
ern and spacious quarters for the first 
time in the history of the association. 


Not unlike other bar associations, 
the life blood of the State Bar of Ari- 
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zona has been its leaders, active and 
efficient on the local scene, providing 
the heartbeat for bar projects and the 
administration of the association’s af- 
fairs, energy often provided by and 
centered around a single individual. 
From this leadership there has been 
an outgrowth of a number of lawyers 
who have served with distinction on 
committees of the American Bar Asso- 
ciation and in other offices. All of these 
cannot be named. 

Arizona delegates to the American 
Bar Association House of Delegates in 
past years have included the late T. J. 
Byrne, of Prescott; J. Early Craig, 
Phoenix—in 1958 cited by the Fellows 
of the American Bar Foundation “in 
recognition of his character and accom- 
plishments as a lawyer—”; his son, 
Walter E. Craig, Phoenix, and Dr. 
J. Byron McCormick, Tucson. Orme 
Lewis, Phoenix, served for several 
years as Assistant Secretary of the In- 
terior. Stewart L. Udall served several 
terms in the United States Congress, 
and is now Secretary of the Interior 
under President Kennedy. Secretary 
Udall’s brother, Morris K. Udall, 
Tucson, recently was elected to replace 
him in the House of Representatives. 
Henry F. Ashurst, at present holding a 
federal appointment in Washington, 
served many years as Senator from 
Arizona. 


The Board of Governors of the State 
Bar is made up largely of past presi- 


dents of county bar associations. 
Among these is Walter E. Craig, a 
member of the Board of Governors of 
the American Bar Association since 
1958. He was President of the State 
Bar in 195] and still serves as a coun- 
sellor for succeeding presidents. 


The American Bar Association mem- 
bers in Arizona are at present repre- 
sented in the House of Delegates by 
C. A. Carson III, Phoenix, and James 
M. Murphy, Tucson, appointed dele- 
gate who serves as the State Bar dele- 
gate in the House. Both are past 
presidents of the Bar in Arizona. 


The State Bar of Arizona was host 
to the American Bar Association Re- 
gional Meeting in Phoenix, in April, 
1955. A year ago the State Bar received 
the American Bar Association’s Silver 
Plaque for having more than 60 per 
cent of its members in membership of 
the national association. 


Such is a brief description of the 
State Bar and its members in their 
services. 


Gradually being expanded is the 
State Bar’s public relations activities 
both among lawyers and laymen in a 
planned, organized and _ continuing 
program. 


Among lawyers, the continuing legal 
education program is being enlarged. 
Educational seminars and _ institutes 
have been given increased impetus over 







the past five years by the bar sections 
which produce their programs regular- 
ly at the annual meetings, as well as 
during the course of each year. This 
has contributed largely to the fact that 
convention attendance has almost dou- 
bled in this same period of years. The 
group insurance program for the State 
Bar has been tripled during the past 
two years. The State Bar as an associ- 
ation has taken the lead in the improve- 
ment of salaries for the judiciary, 
whose incomes now stand among the 
highest twenty states. The bar News 
Letter is to be expanded from a multi- 
lith format to a printed, eight-page 
bulletin this year. 

The State Bar’s first survey of the 
economic status of the Arizona lawyer 
was completed during the first six 
months of 1961. 

An important part of the State Bar’s 
public relations activities is the Lawyer 
Referral Plan now functioning in Mari- 
copa and Pima Counties where the 
largest concentration of attorneys is 
found. The bar associations of these 
two counties also give financial assist- 
ance to the legal aid societies, and their 
lawyers serve these societies without 
compensation. The State Bar Legal Aid 
committee has a representative in each 
of the remaining twelve counties of the 
state, 

Since November, 1956, the State 
Bar’s legal columns, under the head- 
“Let's Law”, 


have been issued on a weekly basis and 


line, Discuss Arizona 
are carried by most of the daily and 
weekly newspapers of the state. 

The of information 
pamphlets is being increased; and an 


distribution 


expanding speaker’s bureau is in opera- 
tion. + 

Arizona’s major step in the field of 
unauthorized practice in recent years 
has been the State Bar’s suit against 
Arizona title companies which is now 
on appeal in the Supreme Court, a suit 


that has received extended assistance 
from the American Bar Association’s 
Standing Committee on Unauthorized 
Practice of the Law. 

The State Bar of Arizona has grown 
in membership with the growth of 
Arizona’s population. There is one at- 
torney for each 1,000 residents in the 
state’s two largest counties, Maricopa 
In the state’s other twelve 
some areas the 

large, there is 
one attorney to every 2,400 residents. 


and Pima. 
counties, where in 


Indian population is 


There still is no overcrowding of law- 
yers in Arizona even though the state’s 
In 
1900, there were approximately 200 
lawyers in the state; in 1933, there 
were about 700; today there are 1,400. 
The Arizona population in 1900 was 
123,000; in 1930, 435,500; and it is 
now 1,302,000. 


population is rapidly increasing. 


Three years ago the average number 
of attorneys admitted to practice each 
year was 58. In the past three years 
the Supreme Court has been admitting 
approximately 120 lawyers annually. 
For the past thirty years, with few ex- 
ceptions, every new lawyer has been at 
work the day of his admission to 
practice. 

All indications are that the State Bar 
of Arizona stands on the threshold of 
a decade in which it will see even 
greater advancement and accomplish- 
ments through organization and a posi- 
tive approach to its opportunities, in- 
creasing the pace it has developed in 
the past five years, a period in which 
the Bar has intensified its activities 
more than in any five-year period in its 
history. 

Leaders of the Bar in Arizona may 
well glance backward proudly over the 
past sixty-six years at the record the 
State Bar has made as an integrated 
Bar, organized, positive and successful 


in its activities—primed for the future. 








Arizona Members of the House of Delegates 
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C. A. Carson III, Phoenix, State Delegate. 
Walter E. Craig, Phoenix, Board of Governors, American Bar Association. 


James M. Murphy, Tucson, Representing the State Bar of Arizona. 
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‘THE MACHINERY OF JUSTICE IN 
ENGLAND. By R. M. Jackson. New 
York: Cambridge University Press. 
1960. $8.50. Pages 417. (Reviewed by 
William H. Edwards, a member of a 
Providence, Rhode Island, law firm, 
former President of the Rhode Island 
Bar Association.) 

R. M. Jackson’s comprehensive de- 
scription, now published in a third 
edition, of English law and how it 
works is a masterpiece of its kind. 
Some years ago, Claud Mullins wrote 
an admirable book entitled Jn Search 
of Justice. It was in the same field and 
the same vein. Jackson refers to Mul- 
lins with praise and shows himself a 
worthy successor of the earlier author. 
The present book treats of the advan- 
tages and defects of the English legal 
system with high-hearted good humor 
and at the same time describes the 
function and jurisdiction of English 
tribunals with a sureness of touch that 
renders a seemingly uninteresting sub- 
ject lively and informative. 

An American lawyer may, of course, 
ask: “Why, when time for reading is 
so scanty, should I bother myself about 
the English judicial and legal sys- 
tem?” The answer is that a book like 
this, with its lucid analysis and pene- 
trating observations, holds the mirror 
up to our own problems. We can un- 
derstand our own needs and our own 
dilemmas far better when we see how 
our English cousins are similarly cir- 
cumstanced. To this reviewer, for ex- 
ample, it came as a pleasant surprise 
to find that the unending problem of 
the trial calendar (the thoroughly dis- 
agreeable Hobson’s choice between a 
continuous calendar that irks everyone 
and a fixed day calendar that satisfies 
nobody) is just as vexing in England 
as it is, say, in Rhode Island. 

Among the by-ways and hedges of 
the judicial system, the author points 
out many amusing anomalies. Thus 
when the House of Lords sits judicial- 
ly, there “is no rule of law that lay 
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lords may be excluded, but there is a 
rigorous convention excluding them; 
on one occasion a lay lord attempted 
to take part in the hearing of an ap- 
peal, but he was just ignored.” 

Again, Mr. Jackson, when comment- 
ing on “The Probate, Divorce and Ad- 
miralty Division” of the High Court, 
says: “The lumping together of these 
three topics is often a source of won- 
der or amusement. Sir Alan Herbert 
has suggested that the idea is juris- 
diction over wrecks—wrecks of wills, 
marriages and ships.” Mr. Jackson 
characteristically adds his own erudite 
comment to supplement A. P. H.’s hu- 
mor—to the effect that “the three 
topics represent the main parts of our 
law that was of non-native growth”. 

What is Mr. Jackson’s final conclu- 
sion? It is this: 


The outlook for reform of substan- 
tive law is fair, for outsiders can push 
and jostle and the bottleneck of Par- 
liament is no worse than for any other 
legislation. But the modernisation of 
the machinery of justice depends on 
whether the legal profession can cease 
to be backward looking and fit itself 
for the conditions of a changing society. 


This diagnosis, as elucidated in Mr. 
Jackson’s pages, appears to be sound 
with respect to our British brethren, 
and seems also to apply equally to our- 
selves—perhaps even more so because 
of our federal system, our written con- 
stitutions and the inevitably command- 
ing position of lawyers, judges and 
legal scholars in American society. 


ii 
FEDERAL JURISDICTION IN AUS. 
TRALIA. By Zelman Cowen. Mel- 
bourne, London, Wellington and New 
York: Oxford University Press. 1960. 
$5.20. Pages xv, 212. (Reviewed by 
Lindsey Cowen, Associate Dean and 
Professor of Law at the University of 
Virginia.) 

Since 1951 Professor Zelman Cowen 
has been Professor of Public Law and 


Dean of the Faculty of Law in the 
University of Melbourne, Australia. 
In the relatively brief intervening 
time, he has become internationally 
known as a teacher and legal scholar. 
His productivity is so great that one 
wonders admiringly how he has been 
able to accomplish all that he has. 

In this, his most recent book, he has 
taken a subject which he himself de- 
scribes as “technical, complicated, dif- 
ficult and not infrequently absurd” 
and has attempted to explain it in 
some detail because, as he suggests, 
(1) there is a need for exposition of 
this difficult body of law which many 
Australian lawyers believe, only half 
jokingly, to have been created only to 
confuse the uninitiated, and (2) to 
display the defects of the system, thus 
adding fuel to the fire of those ad- 
vocating constitutional and legislative 
reform. 


However valuable the book to the 
Australian Bar, for the American law- 
yer, the book has limited interest. For 
a relatively few who may have litiga- 
tion pending in Australia or who con- 
template such a possibility it does of 
course set forth in considerable detail 
the Australian judicial system and the 
theoretical problems related to these 
courts and their jurisdiction. However, 
the lawyer who finds himself in this 
situation could apparently satisfy his 
needs more easily by looking at a por- 
tion of a work such as Bowie and 
Friedrich, Studies in Federalism. In 
this latter work the authors have, be- 
tween pages 123 and 133, set forth the 
appropriate Australian constitutional 
provisions and then discussed the judi- 
cial framework and the chief theoret- 
ical problems. There is no extensive 
discussion, but the over-all picture 
emerges much more clearly and easily 
for the American reader than it does 
from Professor Cowen’s book. The 
latter book does have, of course, great 
value to the serious student of com- 
parative law who desires a definitive 
work on the Australian judicial system. 
Apparently the only other source which 
comes even close to supplying similar 
information and critical analysis is the 
testimony of Sir Owen Dixon given in 
1927 before the Royal Commission on 
the Constitution. Presumptively, there 
are few such serious students of com- 





parative law among the members of 
the practicing Bar in the United States, 
and consequently, the book will be of 
value here only to a limited number of 
the academic community. This will not 
bother Professor Cowen, however, since 
he suggests that the most satisfying 
achievement for his book “would be 
its own relegation to the shelves of 
legal history”. 

The book is divided into five chap- 
ters, plus the usual foreword, intro- 
duction, table of cases and index. The 
index seems to be full and complete 
with the subject headings such as to 
prove practical for an American 
scholar. The five chapters cover (1) 
the original jurisdiction of the High 
Court, (2) the jurisdiction between 
residents of different states, (3) the 
federal (4) the territorial 
courts and jurisdiction with respect to 
the territories and (5) the autochtho- 
nous expedient: the investment of state 
courts with federal jurisdiction. 

In the very first chapter the author 
states that “[t]he influence of Ameri- 
can precedent on Australian constitu- 


courts, 


tion making was considerable. In no 
area, that influence 
stronger than on the judicature chap- 
ter of the Constitution”. And it is ap- 
parent throughout the discussion that 
there was considerable reliance on 
Article 3 of our own Constitution. 
However, in the Constitution as adopt- 
ed there are two substantial differences 
of general interest. The first is that the 
High Court of Australia, comparable 
to our own United States Supreme 
Court, is a general court of appeal 


probably, was 


from state courts, exercising state as 
well as federal jurisdiction, and also 
from inferior federal courts. Second, 
while the Constitution inferentially 
authorizes the establishment of inferior 
federal courts, the investment of state 
courts with federal jurisdiction is also 
provided. And as it has worked out in 
practice, except for particular federal 
courts with specialized functions, the 
only established national court is the 
High Court, and state courts exercise 
both federal and state jurisdiction, 
which is the “autochthonous expedi- 
ent” discussed in Chapter 5. 

The text does not make easy reading. 
In part, this is because the publishers 
have used a page which is slightly 


smaller than the standard in this coun- 
try. The size of page could be im- 
material, but the publishers have also 
used unfortunately narrow margins 
and, apparently, smaller type with lines 
closer together than American readers 
are accustomed to. Consequently, the 
physical problems are greater than are 
desirable. because the 
subject is difficult and complex, the 
reader must proceed slowly and care- 
fully if he is to gather the full impli- 
cations of Professor Cowen’s exposi- 
tion. The author writes well, but he 


In addition, 


has done so much in such a relatively 
limited space that extreme care must 
be taken in considering his analyses. 

For the practitioner who would like 
a little intellectual exercise out of the 
normal, work-day routine the introduc- 
tion and first two chapters, which com- 
prise roughly one half of the book, 
would be appropriate reading, for they 
cover the Australian counterparts of 
matters that are reasonably familiar to 
most American lawyers. 


STATE IMMUNITIES AND TRAD- 
ING ACTIVITIES. By Sompong 
Sucharitkul. New York: Frederick A. 
Praeger. 1960. $10.00. Pages 390. 
(Reviewed by Nicholas R. Doman, of 
the New York Bar. As a member of the 
staff of the U. S. Chief of Counsel for 
the Prosecution of Axis Criminality, 
Mr. Doman was a prosecutor at the 
Nuremberg trials.) 

The title of the book is State Immu- 
nities and Trading Activities in Inter- 
national Law, but actually this book 
deals with national or municipal ad- 


judication of controversies involving 


trading instrumentalities of sovereign 
states. The author contributed a thor- 
ough discussion of the decisions by 
national courts in cases involving juris- 
dictional attacks by foreign states on 
the ground of the alleged sovereign 
immunity of their state agencies. 

This book is a most valuable contri- 
bution to this vital subject which is 
increasingly occupying the municipal 
courts of practically every state en- 
gaged in international commerce. The 
author rendered a public service in 
corralling into an easily readable and 
yet thorough study the voluminous ma- 
terial contributed by leading courts of 
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the various national jurisdictions. The 
subject discussed in this book has 
gained added significance since World 
War II as a result of the nationaliza- 
tion laws and decrees of a number of 
countries which, in one way or the 
other, have come under the Soviet 
orbit. 

The author distinguishes between the 
two doctrines dealing with the plea of 
jurisdictional or sovereign immunity in 
courts of law: the so-called absolute 
theory and the so-called restrictive the- 
ory of immunity. The former has been 
practiced in the United States since the 
Marshall opinion in McFadden v. The 
Schooner Exchange case in 1812. This 
theory is also being practiced generally 
in the United Kingdom and in some 
other jurisdictions which are under the 
influence of English law. Other states, 
however, have increasingly limited the 
applicability of the plea of sovereign 
immunity and restricted it to cases 
when a foreign government is engaged 
in the performance of a public act, de 
jure imperii. When the foreign govern- 
ment is engaged in trading activities 
or the purpose of its activities is not 
within the realm of public law, but is 
de jure gestionis, then the plea of the 
sovereign foreign government is de- 
nied in these various states, including 
Italy, Belgium, Switzerland and many 
others. 

The scholarly Malayan author, who 
holds a LL.M. degree from Harvard, 
discusses the general problems involved 
in connection with the pleading of im- 
munity by a foreign government with 
respect to public vessels employed in 
trade or in respect of the various other 
trading activities of the foreign state 
through its instrumentalities. He de- 
votes more attention to the British than 
to the American practice. He depre- 
cates the decision of the Supreme Court 
in Berizzi v. SS. Pesaro where the Court 
upheld the plea of immunity for a 
trading vessel exploited by the Italian 
government in defiance of the adminis- 
tration’s recommendation that immu- 
nity should be withheld. 

The attitude 
seems to reveal, with few exceptions, a 


of American courts 


rather uncritical reliance on the sug- 
gestion of the Department of State in 
espousing the plea of immunity prof- 
fered by the foreign government which 
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directly or indirectly is involved in liti- 
gation in the United States. It was 
expected after the issuance of the so- 
called Tate letter by the Department of 
State on May 19, 1952, that the Federal 
Government would follow the principle 
enunciated in that letter in coping with 
the desire of certain foreign govern- 
ments which attacked the jurisdiction 
of our courts in connection with trans- 
actions in this country. This has not 
been the case. Furthermore, our courts, 
with a few notable exceptions, general- 
ly dismissed complaints whenever the 
Department of State supported with its 
recommendation the plea of sovereign 
immunity raised by a foreign govern- 
ment. When, however, the State Depart- 
ment for its own reasons chose not to 
support the attack on jurisdiction by 
the foreign state, then our courts with 
a few exceptions have asserted their 
jurisdiction over the subject-matter be- 
fore them. 

One of the interesting features of 
this book is the comparative analysis 
of judicial decisions involving disputes 
over title or possession of a res before 
the court. The author argues that the 
trend is toward a liberal examination 
of such legal questions and that the 
courts no longer seem to preclude them- 
selves from exercising their function 
merely because a foreign government 
claims title to property located in the 
forum. This is a welcome trend toward 
asserting judicial supremacy in the face 
of the growing assumption of trade 
functions by many governments. Such 
an example of judicial independence 
was manifested by the New York 
State courts in the recent Stephen v. 
Zivnostenska Banka controversy involv- 
ing Czechoslovakian nationalization de- 
crees, 

Dr. Sucharitkul nas written a useful 
treatise which should be a valuable 
guide not only to judges and members 
of the Bar but also to foreign office 
officials in the various countries that 
have an occasion to deal with the juris- 
dictional claim of sovereign immunity 
as raised by business agencies owned 
or operated by other governments. 


r 

Tue FRENCH PENAL CODE. Edit- 
ed by Gerhard O. W. Mueller. South 
Hackensack, New Jersey: Fred B. Roth- 
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mann & Co. 1960. $4.95. Pages xviii, 
158. (Reviewed by Rita E. Hauser, of 
the District of Columbia and the New 
York bars. Mrs. Hauser earned her 
license en droit in Paris and her LL.B. 
from New York University.) 

Whereas scholarly analysis of the 
body of commercial and civil law of 
many foreign countries has been very 
much in the forefront since the end of 
World War II, if not earlier, there has 
been scant attention in this country di- 
rected to a systematic, comparative an- 
alysis of foreign criminal law. The ob- 
vious explanation for the divergence is 
found in the pressure of commercial 
necessity. Until the stationing of Amer- 
ican troops abroad on what now ap- 
pears to be a more or less permanent 
basis, there were but few instances in 
which Americans had any direct con- 
tact with the operation of a foreign 
penal system. 

Perhaps, too, as the editor-in-chief 
of the series, Professor Gerhard O. W. 
Mueller of the New York University 
Law School, suggests in the foreword 
to this first volume dedicated to the 
grandfather of penal codes, there are 
few American legal institutions 
equipped to engage in comparative 
criminal law studies. The intricacies of 
American substantive and procedural 
criminal law are difficult enough to 
grasp, let alone those of a foreign coun- 
try. In no other field of law does a 
direct working knowledge of the society 
in question matter as much, for the 
outcome of a criminal proceeding is in- 
timately related to such matters as the 
position of the citizen vis-a-vis the state, 
the role of the police, the relative power 
of the judiciary, the executive and the 
legislature, and the philosophical atti- 
tude of the society toward crime and 
punishment. 

As a first step in the development of 
scholarly and practical interest in the 
comparative study of criminal law, the 
Comparative Criminal Law Project of 
New York University hopes to make 
available adequate English translations 
of both the substantive and procedural 
criminal codes of many nations. This 
is a most laudable aim and long over- 
due, for many such codes remain total- 
ly unavailable to those who read only 
English. But if The French Penal Code 


is representative of what is to follow, 





this reviewer, for one, hopes that the 
editors of the series will pause to cor- 
rect some serious shortcomings that 
detract from an otherwise most useful 
venture. 

The translation is the product of 
Professor Mueller and Jean F. Moreau, 
a Research Associate in Law at Har- 
vard University. As they note in the 
preface, the art of translation is no 
small task. It entails sifting out the 
flavor as well as the meaning of the 
foreign text and then carefully choos- 
ing comparable English words that not 
these elements to the 
reader, but also “read like English”. 
The translators indicate that they took 


only convey 


some liberties in instances where the 
French word has no precise American 
counterpart, such as translating crime 
as “felony”, délit as “misdemeanor”— 
surely few scholars would quarrel with 
these long-accepted translations! Yet 
what appears most needed in the vol- 
ume is not less, but far greater liberty 
of translation to ensure smoothness 
and, oftimes, meaning itself. 

To offer but a few illustrations: 

Article 2 is translated as follows: 


Every attempt to commit a felony 
manifested by commencement of execu- 
tion is considered like the completed 
felony, unless the attempt has been 
terminated, or it has fallen short of 
success only because of circumstances 
independent of the perpetrator’s will. 


Substantial confusion results. Does the 
translation purport to mean that every 
attempt is treated like a completed 
felony except when the actor himself 
stops the attempt and except when he 
is deterred by circumstances outside 
his control? Surely not. The latter 
reading is without reason, since but 
for the outside circumstances the actor 
would have accomplished his criminal 
ends. A reading of the French text 
shows that the translation failed to 
compensate for differences of French 
and English grammar. The result is an 
unclear statement of the French law. 
The text, as corroborated by the anno- 
tations, indicates plainly that all at- 
tempts, including those which fail to 
achieve the intended purpose only be- 
cause of the effect of some outside cir- 
cumstances, are treated as completed 
felonies; the only exceptions are those 










attempts which the actor himself volun- 
tarily stops in good time. 
Article 17 states: 


The punishment of transportation 
consists of removal and retention for 
life in a place designated by law, out- 
side the continental territory of the 
Kingdom. .. . 


What does “punishment of transpor- 
tation” mean? A reading of the French 
text shows that the punishment involved 
here is that of deportation (or, synony- 
mously, that of exile). The translation, 
therefore, fails to convey any meaning 
to the American reader. 

Further, a major part of any trans- 
lation requires some communication of 
substantive law concepts in order to 
impart any meaning to the foreign 
reader. For example, Article 10 reads 
as follows: 


A sentence in accordance with the 
law is always without prejudice to 
restitution and compensation possibly 
due to claimants. 


This makes little sense to one without 
knowledge of the provisions of French 
criminal law which permit civil recov- 
ery to the victim or his family within 
the framework of the criminal pro- 
ceeding. 

Another serious defect is the lack of 
true that the 
table of contents of the Code itself, 


an index. While it is 


which is translated here, is quite de- 
tailed, one not familiar with the French 
breakdown will have difficulty in 
searching out a given point. In future 
volumes, it would be helpful to find the 
foreign text opposite the translation. 
Although this makes for a more costly 
book, its value is immeasurable and it 
seems fair to presume that most schol- 
ars working with the translation will 
be somewhat familiar with the original 
language (especially if it is a Western 
tongue). 

The general reader will find the vol- 
ume most enjoyable to peruse for com- 
parative purposes. For example, Ar- 
ticle 63 provides for imprisonment and 
a fine for “Any person who, by his im- 
mediate action and without danger to 
himself or others, could have prevented 
either a felonious act or a misdemeanor 
The detailed 


provisions (Articles 75-122) dealing 


” 


against the person... 


with crimes against the security of the 
state or against the constitution, or 
attacks on civil rights and liberty, are 
of great interest. The articles concern- 
ing the criminal responsibility of gov- 
ernment officials (166-198), especially 
those relating to an unlawful exercise 
of official power (abus de droit) (184- 
191), will greatly stimulate even the 
amateur comparatist. 

The series is a most welcome addi- 
tion to the comparative law shelves. It 
is hoped, however, that future volumes 
will correct the defects visible in this 
first one. 


Mepicar SOURCE-BOOK. By Dr. 
Fred A. Mettler. Boston: Little, Brown 
& Company. 1959. $25.00. Pages 1,000. 
(Reviewed by Gibson B. Witherspoon, 
of the Meridian, Mississippi, Bar. Mr. 
Witherspoon is Associate Editor of the 
Commercial Law Journal.) 

The author, Professor of Anatomy at 
Columbia University, has assembled a 
voluminous array of interesting infor- 
mation about the medical sciences of 
anatomy, physiology and _ pathology 
and their terminologies. In a single, 
comprehensive volume important as- 
pects of medicine relating to the 
pathological and traumatic conditions 
which most engender legal interests are 
ably and clearly explained. For a trial 
attorney who needs to know and under- 
stand all medical explanations and 
every significant ramification of medi- 
cal science, completeness is provided. 
Describing injuries and defining medi- 
cal terms is explained, especially in 
court where the rules of evidence and 
procedure make the presentation com- 
plex. 

The first two chapters discuss medi- 
cal libraries and methods of obtaining 
information from medical sources. 
Topographical anatomy, clinical termi- 
nology. medical diagnosis, both for 
what it is and what it is not, are thor- 
oughly explained. In the next three 
chapters the functions and disorders of 
the systems, bones, joints, bursae and 
muscles, are discussed with their usual 
impairments, together with the nervous 
system and its vulnerability. The next 
eight chapters examine anatomical re- 
gions and the interrelations of struc- 


tures. Extensive material is presented 
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on the thorax, breast disorders, dis- 
eases of the lungs and heart, the ab- 
domen, back injuries, concussions and 
other trauma are explained. Detailed 
discussions of pneumonia, tuberculosis 
and the varieties of cancer are dealt 
with. 

The last chapter takes a broad and 
comprehensive look at subjective impli- 
cations of human disease. The appen- 
dix and index are vital as digests of 
information and advice pertinent to 
medicine. The 15l-page appendix is 
especially helpful to lawyers requiring 
information in some specific field, since 
it provides a comprehensive guidebook 
to the vast, varied world of medicine. 
The 
tween doctors and lawyers are pre- 
sented, along with the liuge problem of 
communication that exists between doc- 


vivid conflicts of interests be- 


tors and the public (including lawyers, 
legislators and the media). Of especial 
interest is his discussion of the trau- 
matic effect that the very process of 
litigation has upon the patient-plaintiff. 

Besides the author’s clear style of 
writing, 650 illustrative figures in 178 
plates, some in color, have an inde- 
pendent vitality as peerless aids to 
better understanding. This work is re- 
liable, up to date and with the exhaus- 
tive index, information can be located 
quickly and easily. For the average 
case, the lawyer need not go outside 
this single volume for medical cover- 
age, anatomic illustrations, word ex- 
planation and simple definitions. Edi- 
torial excellence combined with com- 
pleteness and comprehensiveness makes 
this volume deserving of a space on 
your library shelf. 


Powers OF THE PRESIDENT 


DURING CRISES. By J. Malcolm 
Smith and Cornelius P. Cotter. Wash- 
ington, D. C.: Public Affairs Press. 
1960. $5.00. Pages 184. (Reviewed by 
James H. Clarke. Mr. Clarke practices 
in Portland, Oregon. He was a Rhodes 
Scholar at Oxford (1948-1950) and 
received his law degree from Yale 
(1951)). 

Under cold war conditions, a ques- 
tion rightly regarded as ultimate in 
American society is whether we can 
keep our democratic institutions vigor- 
ous without disabling ourselves from 
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successfully dealing with repeated and 
intense crises, domestic and external. 
To the extent that such institutions are 
considered inseparable from our na- 
tional society, measures for the protec- 
tion of national security must permit 
conditions essential to them. 

On a practical level, apparert con- 
flicts between the two concepts can be 
pointed out. They arise daily and not 
infrequently are resolved in the courts. 
However, as our technological and ma- 
terial advantage disappears and other 
national societies arise possessed with 
economic and physical strength equal 
to our own, we must find positive 
strength from our governmental insti- 
tutions. It is no longer tolerable to 
concede the battle to the transgressor 
on the assumption that we shall win the 
war. In the long view, our job is to 
establish that a democratic society is 
by its nature a stronger society, one 
capable of survival in any equal fight. 
This must now be demonstrated in the 
face of a short-term record of incred- 
ibly fast growth of power of non-demo- 
cratic governments. The question is 
therefore in the balance. We have not 
yet proved, either to ourselves or 
others, that free institutions ultimately 
contribute to national security. 

As indicated above, the problem is 
capable of concrete exposition, and in 
this short book the authors survey our 
national legislation relating to emer- 
gencies and analyze legislative efforts 
to make compatible the requirements of 
security and the essential conditions 
of democratic government. They con- 
sider such legislation in terms of the 
objects of regulation (persons, prop- 
erty, communications), followed by 
chapters describing existing legislative 
and other restraints on the exercise of 
granted emergency powers (legislative, 
interagency and judicial). 

The book should be regarded as an 
investigational tool. It is undoubtedly 
useful to have in a single volume a 
comprehensive summary of the statutes 
relating to emergencies. However, it is 
more than a collection of statutory ref- 
erences. It attempts a balanced exposi- 
tion of legislative devices developed by 
Congress to cope successfully with 
emergencies without abandoning the 
rule of law and to limit executive con- 
duct based on the ancient cry of salus 


populi suprema lex, As a study of such 
legislative techniques, it should be re- 
quired homework for the legislator who 
is presented in a time of crisis with 
confusing proposals designed primarily 
to increase executive authority. The 
authors consider in detail the strings 
which do or should remain in the 
hands of Congress and the difficult 
problem of continuing legislative con- 
trol during the course of a national 
emergency. 


Their proposal for a general statute 
covering the declaration of an emer- 
gency and executive powers during an 
emergency and providing for a degree 
of continuing congressional control 
merits close consideration. Of such a 
proposal, the authors say: 


Under this plan, the Executive can 
act, fully cloaked with legitimacy to 
respond to emergencies ranging from 
a hydrogen attack to a capital transit 
strike. .. 


. . . [T]he President is empowered 
to deal with an emergency without the 
need to resort to the use of Locke’s pre- 
rogative: to act under the law, in the 
absence of the law, or even contrary to 
the law... 


The book has defects. 
unreadable, and it is marred by fre- 
quent grammatical lapses. Secondly, it 
says little of the war powers of the 
President, a subject related to the 
authors’ problem but apparently con- 
sidered to be outside the modest range 
of their inquiry. It would seem that ex- 
tensive reference to this non-legislative 
source of executive power might have 
thrown light on the subject matter 
which they do consider. Finally, little 
consideration is given to general emer- 
gency statutes and constitutional provi- 
sions commonly found in the laws of 
other countries or their experiences 
with them. Obviously, much remains to 
be said on this important subject. 


Its style is 


ry. 
I HE SUPERIOR COURT OF MAS. 


SACHUSETTS: ITS ORIGIN AND 
DEVELOPMENT. By Alan J. Dimond. 
Boston: Little, Brown & Co. 1960. 
$6.00. Pages 187. (Reviewed by Wil- 
liam F. Swindler, Professor of Law at 
Marshall-W ythe School of Law, College 
of Wiiliam and Mary, in Williamsburg, 


Virginia.) 
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It is encouraging to discover that 
studies in depth of specific courts—and 
particularly of trial courts—are begin- 
ning to increase in frequency. At least, 
it is to be hoped that coincidence is 
not the principal explanation for the 
appearance within a few months of 
each other of such diversified ap- 
proaches as Laurent’s Business of a 
Trial Court: 100 Years of Cases (Madi- 
son, Wisconsin: University of Wisconsin 
Press, 1959), Breuer’s New York State 
Court of Claims: History, Jurisdiction 
and Reports (Albany: New York State 
Library Bibliography Bulletin 83, 1959) 
and the present study of the Superior 
Court of Massachusetts. A number of 
additional studies in this field are 
needed, covering the development of 
various tribunals in various regions, so 
that from the total we may be able to 
obtain a fresh definition of the admin- 
istration of the American judicial 
system. 

Of the three studies mentioned above, 
Breuer’s is essentially a bibliographic 
reference, Laurent’s is a statistical an- 
alysis, and Dimond’s is a documented 
narrative. Taken together, they pro- 
vide significant and varied aspects of 
the judicial structure, emphasizing the 
circumstances under which a special 
court evolves, as in New York, or the 
changing conditions which make nec- 
essary the discontinuance of a particu- 
lar agency as in Wisconsin or the re- 
organization into a new system as in 
Massachusetts. When more studies such 
as these have filled in additional de- 
tails, we shall be better prepared to 
attack what Jerome Frank once de- 
scribed as the problem of improving 
court-house government in the judicial 
system as a whole. 

Mr. Dimond’s book divides approxi- 
mately equally into a history of the 
contemporary issues that generated the 
Superior Court of Massachusetts and 
an analysis of the changing practices 
that have characterized it, particularly 
in the twentieth century. The court ob- 
served its first century anniversary in 
July, 1959. In the course of this period, 
dating from the final anti-slavery agi- 
tation just before the Civil War to the 
problems of the automobile age after 
World War I and the congested dockets 
following World War II, the relative 
efficiency of judicial operation in this 





particular system has vindicated Ros- 
coe Pound’s pronouncement of this 
court as “the best example of a state- 
wide organization . . . for the whole 
state, but sitting in the court of each 
county”. 

Judicial reformers are all too aware 
that, however acute the need for stream- 
lining may be, it requires some dra- 
matic and perhaps incidental event to 
spur the necessary public action on 
court reorganization. Thus the Massa- 
chusetts court gained from the un- 
popular efforts of a probate judge in 
1854 to uphold the Federal Fugitive 
Slave Act (the judge being also a 
United States Commissioner) the nec- 
essary public excitement to push 
through a legislative overhauling of 
the state judiciary. Irrational and po- 
litically flavored as the legislation itself 
was, the end appeared to have justified 
the means. The chief problem, as the 
author points out, was that having had 
its origin in political unrest, the court 
was faced for the remainder of the cen- 
tury with periodic efforts to introduce 
politically inspired changes. 

The chief value of a study of any 
given state court is the articulation of 
comparable problems in the judicial 
system in other states. The struggle 
for political independence (as distin- 
guished from constitutional independ- 
ence) in the American court system as 
a whole dates from the half-century 
following the Civil War, and the ex- 
periences of the Massachusetts court 
will be readily corroborated in those of 
other states when their systems have 
been subjected to a similar analysis. 
By the same token, the movement for 
procedural reform—coming, as Mr. 
Dimond properly emphasizes, from 
within the legal profession rather than 
from the legislature— reached fruition 
when the pressures and complexities of 
the twentieth century compelled mod- 
ernization. If the organization of judi- 
cial processes in Massachusetts still 
seems marvelously intricate to practi- 
tioners in other jurisdictions, it has at 
least been an attempt to respond to 
new requirements. 

While the Wisconsin study by 
Laurent remains the most meaningful 
interpretation of a trial court’s history 
published to date, a narrative history 
such as Mr. Dimond’s is a useful addi- 


tion to the still-too-sparse literature in 
this subject. 


rn 

I AXATION IN SWEDEN. By Martin 
Norr, Frank J. Duffy and Harry Stern- 
er. Boston: Little, Brown & Co. 1959. 
$17.50. Pages xxxviii, 723. (Reviewed 
by Robert N. Miller, of Washington, 
D.C., a member of the Advisory Board 
of the Tax Law Review and the author 
of many technical articles on taxation.) 

This comprehensive study of Swedish 
tax laws, appearing in a series to which 
more than a hundred American cor- 
porations have given generous finan- 
cial support, will be useful not only to 
those having Swedish business rela- 
tions, but to those who, in and out of 
government, are seeking to improve 
our own tax system. 

Among many interesting features of 
Swedish tax law discussed in the book, 
the one that contrasts most sharply 
with our own laws is the evident seri- 
ous concern that tax burdens be so 
adjusted that they do not impair the 
welfare of corporate business. In its 
very long experience with the income 
tax as a principal source of revenue, 
Sweden has developed and experiment- 
ed with unusual tax devices tending to 
minimize the impact of economic fluc- 
tuations and to help businesses to suc- 
ceed. Thus existing laws include special 
provisions under which, within certain 
limits, the following privileges are al- 
lowed: extremely liberal depreciation 
allowances; permissible writing-down 
of closing inventory values in deter- 
mining annual income; allocations 
from otherwise taxable income to estab- 
lish reserves for contemplated invest- 
ments in such items as machinery, 
building construction, inventory acqui- 
sition and mining exploration, The 
general idea here is to permit busi- 
nesses to accumulate tax-free reserves 
in good years and to afford them a 
measure of control as to the year in 
which profits are reportable. If our 
revenue planners have not already done 
so, they should certainly compile the 
figures as to Swedish collection of in- 
come tax for each of a considerable 
number of years to find out to what 
extent lower tax revenues in depression 
years due to lowered rates and other 
benefits to taxpayers are compensated 
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for in better times by larger tax col- 
lections. 

A vital inquiry as to any tax system 
is how far do the actual collections 
fall short of what would be collected if 
every taxpayer paid just what the law 
contemplates? This gap of course de- 
pends on many factors, including the 
ingenuity of the Government in dis- 
covering undisclosed facts, the practical 
effectiveness of enforcement procedures 
and the attitude of the public. Since 
this book deals mainly with the tax 
laws as they stand on the books, little 
information is given as to their pro- 
ductivity under varying economic con- 
ditions. Probably even the Swedish 
authorities find it difficult to answer the 
baffling question above suggested. In 
this country, about as near as we come 
to answering it is that additional as- 
sessments for the year 1960 due to 
Government audits amount to about 
2.4 per cent of our total income tax 
collections. 

Influenced by tradition, the Swedish 
system aims at carrying on tax assess- 
ment and review, to a substantial ex- 
tent, by local citizen boards as distin- 
guished from professional civil service 
employees who are part of a national 
organization. Even if it is true, as the 
authors seem to assume, that there is a 
simplicity about the Swedish system 
which tends to make that aim not whol- 
ly impractical, it seems to this reviewer, 
at least, that if our country were to 
adopt in toto the Swedish laws, there 
would still be so many important argu- 
able fact questions and arguable ques- 
tions of interpretation that our Govern- 
ment would be at a great disadvantage 
if it sought to any substantial extent to 
use lay representatives instead of the 
highly trained civil servants we now 
rely on. Skilled and experienced help 
employed by the taxpayer would have 
to be matched, as at present in this 
country, with a similar kind of com- 
petence on the Government’s side— 
especially in the Government’s impor- 
tant activity of digging out new and 
material facts which may indicate ad- 
ditional liability but have not been 
disclosed by the taxpayer. 

This book is rich in well-organized 
material which would be hard to find 
elsewhere in English. It will repay 
careful study. 
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Review of Recent 
Supreme Court Decisions 


Criminal law... 
failure to testify 

Stewart v. United States, 366 U.S. 1, 
6 L. ed 2d 84, 81 S. Ct. 941, 29 Law 
Week 4381. (No. 143, decided April 
24, 1961.) On writ of certiorari to 
the United States Court of Appeals for 
the District of Columbia Circuit. Re- 
versed, 

This decision reversed a_ felony- 
murder conviction in the District of 
Columbia because the prosecutor com- 
mented on the defendant’s failure to 
take the witness stand in two previous 
trials in which the convictions were 
reversed on appeal. 


The petitioner did not testify at the 
first two trials, but at the third his 
counsel placed him on the stand and 
asked him a number of questions, ap- 
parently in an attempt to show the jury 
his mental processes in the hope that 
this would persuade them that his 
memory and mental comprehension 
were defective. The chief defense was 
insanity. 

On cross-examination, the prosecu- 
tor attempted, without much success, to 
show that the mental deficiencies were 
feigned by asking petitioner a number 
of questions about statements he had 
made after his arrest. The prosecutor 
concluded the cross-examination by 
saying, “Willie, you were tried on two 
other occasions”, and “This is the first 
time you have gone on the stand, isn’t 
it, Willie?” The trial judge ruled that 
petitioner’s failure to testify at the 
earlier trials was a fact that the jury 
was entitled to know; his ruling was 
upheld five-to-four by the full Bench of 
the Court of Appeals. 

Mr. Justice Black, speaking for the 
Supreme Court, reversed. The Court 
refused to consider the prosecutor’s 
statements “harmless error”. The Court 
said that it was apparent that the jury’s 
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awareness of petitioner’s failure to 
testify at the first two trials could have 
affected its deliberations—the jurors 
might have concluded that the petition- 
er elected to feign his “testimony” out 
of desperation, since he had been con- 
victed by two other juries. Or, if they 
believed that the “testimony” was genu- 
ine, they may have thought that his 
condition was caused by a mental dis- 
ease and concluded that it was unlikely 
that the disease was active at the time 
of the homicide when it had manifested 
itself at only one out of the three of 
the trials, or perhaps that the condition 
had worsened since those trials and 
consequently since the homicide. 

Mr. Justice Frankfurter, joined by 
Mr. Justice Harlan and Mr. Justice 
Whittaker, wrote a dissenting opinion 
which argued that there was no serious 
question that the petitioner had com- 
mitted the homicide, the only issue be- 
ing his sanity. Hence there was no 
danger that the jury, learning of peti- 
tioner’s previous failure to testify, 
would reason that if he had not done 
the acts charged he would have said so. 
The dissent went on to argue that the 
prosecutor’s statements were isolated 
statements in a long trial and that, as 
a practical matter, the jury could not 
have been prejudiced by them. 

Mr. Justice Clark, joined by Mr. 
Justice Whittaker, also wrote a dissent- 
ing opinion that stressed the strength 
of the prosecution’s case for showing 
that the petitioner was not insane and 
the weight of the “uncontradicted evi- 
dence” that he was faking. The opin- 
ion also pointed out that petitioner had 
testified “no” when asked by his own 
counsel if he had ever been under 
oath before, and from this the jury 
could easily conclude that he had not 
testified at the two previous trials. 

The case was argued by Edward L. 
Carey for petitioner and by Carl W. 
Belcher for the United States. 
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Eminent Domain... 
navigational servitude 
United States v. Virginia Electric 
and Power Company, 365 U. S. 624, 
5 L. ed. 2d 838, 81 S. Ct. 784, 29 Law 
Week 4293. (No. 49, decided April 3, 
1961.) On writ of certiorari to the 
United States Court of Appeals for the 
Fourth Circuit. Vacated and remanded. 


At issue here was the value of the 
respondent’s flowage easement over 
1,540 acres of land. The Government 
acquired the easement by condemna- 
tion to construct a dam and reservoir. 
The Court held that the award was to 
be computed by determining the value 
of the easement less the value that 
stemmed from the flow of the stream. 

The Government acquired by con- 
demnation a flowage easement over an 
1,840-acre tract of land adjacent to the 
Dan River, a navigable tributary of 
the Roanoke in Virginia and North 
Carolina. Respondent’s flowage ease- 
ment covered 1,540 acres within the 
easement taken by the Government. 
The District Court made a substantial 
award to respondent, but this judgment 
was later vacated and the case re- 
manded in view of the Supreme Court’s 
disposition of United States v. Twin 
City Power Co., 350 U. S. 222. On re- 
mand, the District Court appointed 
commissioners to determine the value 
of respondent’s easement, instructing 
them to “exclude from the computation 
any element of value arising from the 
availability of the land for water power 
purposes attributable to its location on 
a navigable stream’—this because of 
the Government’s privilege of appro- 
priating lands beneath streams without 
compensation, arising from its power 
to control navigable waters in the inter- 
ests of commerce. The commissioners 
found that the value of respondent’s 
easement under this criterion was 


$65,520, and the District Court award- 





d this amount. The Court of Appeals 
ifirmed. 

Speaking through Mr. Justice Stew- 
art, the Supreme Court agreed that the 
courts below were correct in holding 
that respondent’s easement had com- 
pensable value, but it vacated the judg- 
ment and remanded for a redetermina- 
tion of the amount of the award. The 
Court reasoned that while the Govern- 
ment’s navigational servitude does not 
extend beyond the high-water mark of 
the stream, it does affect the measure 
of damages when fast lands above that 
are taken. Thus, in the Twin City 
Power case, it was held that compensa- 
tion for the taking of fast lands should 
not include the value of the lands as a 
site for hydroelectric power operations, 
since that value is attributable in the 
end to the flow of the stream, over 
which the Government has exclusive 
dominion. 

Here, the Court went on, the best 
use of the fast lands affected by the 
condemnation (unconnected with ripar- 
ian uses) was for agricultural, timber 
and grazing purposes, and respondent’s 
easement gave it the right to destroy 
these uses and the value that they cre- 
ated. This right, said the Court, had a 
marketability roughly commensurate 
with the subservient fee, since “Only 
an adventurous purchaser would have 
acquired the underlying fee interest in 
the 1540-acre tract for any purpose 
whatever, without also purchasing the 
easement.” 

The Court went on to say that the 
District Court had been in error in its 
view that the subservient fee interest in 
the 1,540 acres was wholly without 
value and in awarding the respondent 
the entire value of what the Govern- 
ment appropriated. In other words, the 
Court said, the value of respondent’s 
easement was the nonriparian value of 
the servient land, discounted by an 
amount determined by the probability 
or improbability of the easement’s 
exercise. 

Mr. Justice Douglas wrote a concur- 
ring opinion which stated that the own- 
er of riparian lands is entitled to noth- 
ing that gains value from the flow of 
the stream, when the Government con- 
demns the land, but he must be com- 
pensated for “all the other parts of the 
bundle of rights that represent ‘prop- 


erty’, and in this case, of course, the 
owner of the easement stood in the 
shoes of his predecessor and shared in 
these rights. 

‘Mr. Justice Whittaker, joined by the 
Chief Justice and Mr. Justice Black, 
wrote a dissenting opinion which took 
the view that the respondent’s easement 
had no value at the time it was appro- 
priated by the Government, since the 
exercise of the easement had always 
been contingent upon the prior issu- 
ance of a federal license authorizing 
the private damming of the river. The 
respondent was not entitled to any 
award for the agricultural use of the 
lands because it never acquired or 
owned any such rights in those lands, 
the dissent argued. The only right it 
had in the lands was to store water 
upon them, and once the Government 
decided to construct its own dam, that 
right became valueless. 

The case was argued by Assistant 
Attorney General Morton for the United 
States and by Ralph H. Ferrell, Jr., for 
respondent. 


Fair Labor Standards Act... 


definition of employee 


Goldberg v. Whitaker House Co- 
operative, Inc., 366 U. S. 28, 6 L. ed. 
2d 100, 81 S. Ct. 933, 29 Law Week 
4379. (No. 274, decided April 24, 
1961.) On writ of certiorari to the 
United States Court of Appeals for the 
First Circuit. Reversed. 

This decision held that members of 
a co-operative who do knitting, crochet- 
ing or embroidering in their own 
homes are employees of the co-opera- 
tive within the meaning of the Fair 
Labor Standards Act. 

The co-operative had some two hun- 
dred members who were paid for the 
work they submitted monthly or every 
other month on a rate-per-dozen basis. 
“Excess receipts” from sales were 
used (1) to write-off “preliminary ex- 
penses”; (2) for “necessary depletion 

and (3) for the establish- 
ment of a “capital reserve”. The bal- 


ance, in the discretion of the board of 


” 
reserves ; 


directors, was distributed to the mem- 
bers according to the percentage of 
work submitted by them. 

The Secretary of Labor brought this 
suit to compel compliance with the pro- 


visions of the statute. The District 


ad 


Supreme Court Decisions 


Court denied relief, and its ruling was 
upheld by the First Circuit. 

Mr. Justice Douglas reversed for the 
Supreme Court. The Court declared 
that “economic reality” rather than 
“technical concepts” determined the 
meaning of the word “employee” in the 
act. As the Court saw it, the members 
of the co-operative were not self-em- 
ployed, selling their products on the 
market for whatever price they could 
command. The management, the co- 
operative’s director, fixed the piece 
rates, the Court said, and it could expel 
members for substandard work or for 
failure to obey its regulations. Thus the 
members of the co-operative had more 
of the attributes of employees than in- 
dependent contractors. 

Mr. Justice Whittaker, joined by Mr. 
Justice Brennan and Mr. Justice Stew- 
art, dissented on the ground that there 
was no element of employment in the 
relationship between the members and 
the co-operative. Each member worked 
for herself, the dissent pointed out, 
when and as she chose; she received 
payment for her work and ultimately 
shared in the profits. The dissent added 
that upon dissolution, the assets of the 
co-operative would have to be distrib- 
uted to its members, which clearly 
negated any employment relationship 
between the members and the co- 
operative. 

Bessie 
Margolin for petitioner and by Philip 
S. Byrd for respondents. 


The case was argued by 


Lawyers... 
admission to the Bar 

Konigsberg v. State Bar of Califor- 
nia, 366 U. S. 36, 6 L. ed. 2d 105, 81 
S. Ct. 997, 29 Law Week 4341. (No. 
28, decided April 24, 1961.) On writ 
of certiorari to the Supreme Court of 
the State of California. Affirmed. 

Here the Court held that a candidate 
for admission to the Bar was not de- 
prived of the rights of free speech and 
association guaranteed by the Four- 
teenth Amendment when the California 
Committee of Bar Examiners denied 
certification of his good moral charac- 
ter because he refused to answer ques- 
tions about membership in the Commu- 
nist Party. 

The case was before the Supreme 


Court once before in 1957 (353 U. S. 
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252). At that time, the Court reversed 
the California Supreme Court’s denial 
of petitioner’s petition for review of 
the Bar Examiners’ ruling on the 
ground that the state determination had 
not been supported by the evidence and 
was therefore offensive to due process. 

On remand, the petitioner moved the 
California Supreme Court for admis- 
sion to the Bar, and the court referred 
his motion back to the Committee for 
further consideration. At new hearings, 
Konigsberg introduced further evidence 
of his good character and reiterated 
his disbelief in violent overthrow of 
the government, but he persisted in his 
refusal to answer questions about mem- 
bership in the Communist Party. The 
Committee again refused to certify his 
good moral character and the state 
supreme court, by a divided vote, re- 
fused to review the case. 

Mr. Justice Harlan, speaking for the 
United States Supreme Court, affirmed. 

In spite of petitioner’s contentions, 
the Court saw nothing inconsistent be- 
tween its mandate in the 1957 case and 
the state’s subsequent handling of the 
controversy. In summoning the peti- 
tioner for further testimony, the Court 
said, the Committee was doing no more 
than federal administrative tribunals 
do on remand after a court has re- 
viewed agency orders and set them 
aside as unsupported by the evidence. 

The Court also found nothing arbi- 
trary in denying admission to the Bar 
to an applicant who refused to provide 
unprivileged answers to questions that 
had a relevance to his qualifications. 
The Court said that the fact that he 
had made a prima facie case of qualifi- 
cation could hardly be held to make 
further questioning of him improper. 
Moreover, the Court went on, the ques- 
tions about Communist Party member- 
ship were not irrelevant to petitioner’s 
qualifications because his refusal to 
answer made it impossible for the Com- 
mittee to pursue further the question 
of his belief or disbelief in the violent 
overthrow of the government. 

Finally, the Court rejected the argu- 
ment that the petitioner was constitu- 
tionally justified in refusing to answer 
the questions because they impinged 
upon his right to freedom of speech 
and association. Freedom of speech 
and association are not absolute rights, 
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the Court said, and deciding cases in- 
volving the assertion of these constitu- 
tional rights often involves an “appro- 
priate weighing” of the valid interests 
of government against the rights of the 
individual. 

The Court distinguished Speiser v. 
Randall, 357 U. S. 513 (1958), which 
held unconstitutional a state require- 
ment that, in order to obtain certain 
tax exemptions, a taxpayer must sign 
an oath that he did not advocate vio- 
lent overthrow of the government. 
Speiser, said the Court, was explicitly 
limited so as not to reach cases such 
as this where there is no showing of an 
intent to penalize for political beliefs. 

Mr. Justice Black, joined by the 
Chief Justice and Mr. Justice Douglas, 
wrote a dissenting opinion which ar- 
gued that in effect after the remand of 
the earlier case, all California had 
done was recall the petitioner, repeat 
the questions that he had refused to 
answer earlier, and again deny him 
admission to the Bar. The dissent 
devoted most of its argument to an 
exposition of the view that petitioner’s 
First Amendment rights, made con- 
trolling upon the states by the Four- 
teenth, were denied, the dissent particu- 
larly objecting to the Court’s “bal- 
ancing test” as being unduly restrictive 
of individual liberties. The dissent also 
contended that this case could not be 
distinguished from Speiser. 

Mr. Justice Brennan, joined by the 
Chief Justice, aiso wrote a dissenting 
opinion, which argued that since the 
Committee had not come forward with 
evidence to show that petitioner fav- 
ored violent overthrow, the Speiser 
case protected him from being denied 
admission to the Bar merely because 
he refused to answer the Committee’s 
questions. 

The case was argued by Edward 
Mosk for petitioner and by Frank B. 
Belcher for respondents. 


Lawyers... 
admission to the Bar 

In re Anastaplo, 366 U. S. 82, 6 L. 
ed. 2d 135, 81 S. Ct. 978, 29 Law 
Week 4355. (No. 58, decided April 24, 
1961.) On writ of certiorari to the 
Supreme Court of Illinois. Affirmed. 

This case was similar to the Konigs- 
berg decision, supra, and the issues 








raised here were largely foreclosed by 
that holding. 
This petitioner was denied admission 


to the Illinois Bar after passing the bar 
examination because he refused to an- 
swer questions of the state supreme 
court’s Committee on Character and 
Fitness about membership in the 
Communist Party. The refusal led to 
lengthy hearings in which the Commit- 
tee undertook to explore petitioner’s 
ability to swear conscientiously to sup- 
port the Federal and State Constitu- 
tions while the petitioner expounded 
and defended his abstract belief in the 
right of revolution. 

Again speaking through Mr. Justice 
Harlan, the Supreme Court affirmed 
the holding of the state court denying 
admission. The Court noted that most 
of the issues raised here had been dis- 
posed of by Konigsberg. 

The Court also rejected petitioner’s 
contention that he was “lulled into a 
false sense of security” by statements 
from members of the Committee that 
refusal to answer would not automat- 
ically operate to exclude him from the 
Bar. The Court said that the petitioner 
had been repeatedly warned that failure 
to answer “could and might” result in 
non-admission, and this was all that 
he was entitled to. 

The Court also rejected the claim 
that the exclusion was arbitrary and 
discriminatory. Although it had before 
it substantial evidence of the petition- 
er’s good character, the Court said, 
nothing in the Constitution required 
the Committee to “draw the curtain” 
at that point, and it had the right to 
supplement that evidence and test the 
applicant’s credibility by interrogating 
him. It was also contended that the 
real reason for the refusal to admit 
petitioner to the Bar was the Commit- 
tee’s disapproval of his constitutionally 
protected views on the right to resist 
tyrannical government. The Court re- 
plied that it was clear that the “basic 
and only reason” for the denial of cer- 
tification was petitioner’s refusal to co- 
operate with the Committee. 

Mr. Justice Black, joined by the 
Chief Justice, Mr. Justice Douglas and 
Mr. Justice Brennan, wrote a dissent- 
ing opinion which expressed much the 
same views advanced in his dissent in 
the Koenigsberg case. 
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Mr. Justice Brennan, joined by the 
Chief Justice, noted that he concurred 
in Mr. Justice Black’s dissent and fur- 
ther that the judgment should be re- 
versed on the authority of the Speiser 


case, 

The case was argued by the petition- 
er pro se and by William C. Wines for 
the State of Illinois. 


Lawyers... 
self-incrimination 

Cohen v. Hurley, 366 U. S. 117, 6 
L. ed. 2d 156, 81 S. Ct. 954, 29 Law 
Week 4365. (No. 84, decided April 24, 
1961.) On writ of certiorari to the 
Court of Appeals of the State of New 
York. Affirmed. 

This decision upheld the disbarment 
of a lawyer because he claimed the pro- 
tection of the Fifth Amendment and 
refused to answer questions during an 
inquiry by the Appellate Division of 
the New York Supreme Court into 
alleged ambulance-chasing practices. 

In its disbarment order, the Appel- 
late Division stated that its action was 
taken, not because the petitioner in- 
voked his constitutional privilege, but 
rather because “he has deliberately 
refused to co-operate with the court in 
its efforts to expose unethical practices 
...” The state’s Court of Appeals af- 
firmed, one judge dissenting. 

Mr. Justice Harlan, speaking for the 
Supreme Court, affirmed. The Court 
declared that there was no arbitrary 
denial of due process since there was 
no doubt that the unanswered questions 
were material and the petitioner was 
duly warned of the consequences of 
his refusal to answer. The Konigsberg 
and Anastaplo cases, supra, disposed of 
the contention that the state could pro- 
ceed against him only by way of in- 
dependent evidence of wrongdoing, the 
Court added. 

The Court also pointed out that the 
disbarment order was not predicated 
upon any unfavorable inference drawn 
from the assertion of the privilege, but 
rested solely upon petitioner’s refusal 


to discharge the obligations which, as 
a lawyer, he owed to the court. The 
Court denied that it was separating 
lawyers into a special group upon 
which special burdens were imposed, 
declaring that the issue was not whether 
lawyers were entitled to due process, 


but rather what process was constitu- 
tionally due to them. “We do not hold 
that lawyers, because of their special 
status in society, can therefore be de- 
prived of constitutional rights assured 
to others,” said the Court, “but only, 
as in all cases of this kind, that what 
procedures are fair, what state process 
is constitutionally due, what distinc- 
tions are consistent with the right to 
equal protection, all depend upon the 
particular situation presented . . .” 

Mr. Justice Black, joined by the 
Chief Justice and Mr. Justice Douglas, 
wrote a vigorous dissent which argued 
that the theory of the Court “consti- 
tutes nothing less than a denial to law- 
yers of both due process and equal 
protection”, since it separates lawyers 
into a special group with special bur- 
dens not borne by others. 

Mr. Justice Douglas, joined by Mr. 
Justice Black, wrote a dissent which 
argued that the Court was “down- 
grading” the Fifth Amendment, and 
that there was no exception in that 
amendment for lawyers any more than 
for others. 

Mr. Justice Brennan, joined by the 
Chief Justice, wrote a dissenting opin- 
ion which argued that petitioner’s right 
against self-incrimination, secured 
against invasion by the states by the 
Fourteenth “absorbing” the Fifth 
Amendment, had been violated. 

The case was argued by Theodore 
Kiendl for petitioner and by Denis M. 
Hurley pro se. 


Maritime law... 
parol contracts 

Kossick v. United Fruit Company, 
365 U. S. 731, 6 L. ed. 2d 56, 81 S. Ct. 
886, 29 Law Week 4311. (No. 96, de- 
cided April 17, 1961.) On writ of 
certiorari to the United States Court of 
Appeals for the Second Circuit. Re- 
versed. 

The basic issue to be decided in this 
case was whether maritime law or New 
York law should apply. Petitioner, a 
seaman, claimed that respondent had 
agreed orally to be responsible for the 
consequences of improper treatment in 
a public hospital if he was admitted 
there for maintenance and cure instead 
of receiving treatment from a private 
physician as he wished. Oral contracts 
are enforceable under the general mari- 
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time law, but the New York statute of 
frauds would have prevented enforce- 
ment of the contract if the law of that 
state was applicable. The Court held 
that the case was controlled by the 
maritime law. 

The petitioner was employed as chief 
steward of one of respondent’s vessels. 
He suffered a thyroid ailment for 
which respondent concededly owed a 
legal duty to provide maintenance and 
cure. Respondent insisted that petition- 
er go to a United States Public Health 
Service Hospital for treatment, but 
petitioner preferred treatment by a pri- 
vate physician, believing that treat- 
ment by the public hospital would be 
unsatisfactory. Finally, according to 
the pleadings, respondent agreed to 
assume responsibility for damages for 
any unsatisfactory treatment if the 
petitioner went to the public hospital, 
which he did. The complaint declared 
that because of improper treatment at 
the hospital, petitioner suffered griev- 
ous injury for which he asked $250,000 
damages. The District Court dismissed 
the suit on the ground that it was 
barred by the New York statute of 
frauds, since both the Public Health 
Service Hospital and the private physi- 
cian were located in New York. The 
Second Circuit affirmed. 

Mr. Justice Harlan reversed, speak- 
ing for the Supreme Court. In deciding 
that maritime, not New York law 
applied, the Court reasoned that the 
duty to provide maintenance and cure 
was imposed by maritime law, and this 
duty was not “simply and as a matter 
of law an obligation to provide for 
entrance to a public hospital”. If ade- 
quate and proper care is not available 
at such a hospital, the Court said, pre- 
sumably the seaman may recover the 
cost of other treatment from the ship. 

The Court was then faced with the 
further question: was the case never- 
theless of a “local” nature, so that un- 
der Southern Pacific Co. v. Jensen, 244 
U. S. 205, local law should be applied 
because it would not upset the general 
maritime law? In holding that the 
general law should apply, the Court 
pointed out that sailors of any nation- 
ality may join a ship in any port, and 
it is the duty of the ship to put into 
the first available port if necessary to 
provide prompt and adequate mainte- 
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nance and cure to a seaman who falls 
ill during a voyage. Such a contract, 
the Court reasoned, may well be made 
anywhere in the world, and its validity 
should be judged by one law wherever 
the contract was made. Moreover, the 
Court could see no reason why this 
particular contract was “peculiarly a 
matter of state and local concern”. 

Mr. Justice Frankfurter, joined by 
Mr. Justice Stewart, wrote a dissenting 
opinion which declared that the Jensen 
decision had caused “lasting dissatis- 
faction” and he objected to the Court’s 
reinvigoration of that “ill-starred de- 
cision”, 

Mr. Justice Whittaker, dissenting, 
noted that he agreed with the Second 
Circuit that the oral contract claimed 
by the petitioner was controlled by 
New York law. 

The case was argued by Jacob Rass- 
ner for petitioner and by Eugene Un- 
derwood for respondent. 


Railroads... 
Er:ployers Liability Act 
Smith v. Butler, 366 U. S. 161, 6 
L. ed. 2d 184, 81 S. Ct. 937, 29 Law 
Week 4389. (No. 313, decided April 
24, 1961.) On writ of certiorari to the 
District Court of Florida, Third Appel- 


late District. Dismissed. 


The Court’s brief per curiam note in 
this case declared that certiorari had 
been granted because the petition 
raised a question regarding the bearing 
of the Railway Labor Act on the en- 
forcement of the Federal Employer’s 
Liability Act. After argument, the 
Court said, “it became manifest that 
the course of litigation and the deci- 
sions in the Florida courts did not turn 
on the issue on the basis of which 
certiorari was granted”. Accordingly, 
the writ was dismissed. 

Mr. Justice Brennan wrote a dissent- 
ing opinion in which the Chief Justice 
and Mr. Justice Black joined. The dis- 
sent argued that the case really pre- 
sented the familiar issue whether a 
reviewing court properly deprived a 
claimant under the Employers Liability 
Act of a jury verdict on the ground 
that the evidence was insufficient to 
support the finding that the carrier 
was negligent. 


Reviewing the facts, the dissent noted 
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that petitioner was a flagman employed 
by the Florida East Coast Railway. 
He brought this action under the FELA, 
alleging that he had suffered injuries in 
the course of his employment. A jury 
found for petitioner, but on appeal the 
judgment was reversed and the case 
remanded. The opinion of the state 
appellate court could be read as mean- 
ing either that there was no claim ac- 
tionable under the FELA or that the 
evidence was insufficient to prove neg- 
ligence. As the dissent saw it, the rec- 
ord showed that the trial judge had 
concluded that the Court of Appeal’s 
opinion rested on the latter ground and 
that the court had accepted that inter- 
pretation on a second appeal. The dis- 
sent argued that, having granted re- 
view, the Court should decide the case 
on the merits. 

Mr. Justice Douglas noted that he 
joined the opinion except that he would 
remand for a new trial on the ground 
that the District Court of Appeal was 
correct in holding that the jury trial 
was not a fair one. 

The case was argued by William S. 
Frates for petitioner and by Harold B. 
Wahl for respondents. 


Taxation... 
federal leases 

Moses Lake Homes, Inc. v. Grant 
County, 365 U. S. 744, 6 L. ed. 2d 66, 
81 S. Ct. 870, 29 Law Week 4306. 
(No. 212, decided April 17, 1961.) On 
writ of certiorari to the United States 
Court of Appeals for the Ninth Circuit. 
Reversed. 


This decision held that the State of 
Washington had discriminatorily taxed 
federal leaseholds and that the taxes 
were therefore unconstitutional. 


The leaseholds involved were within 
Larson Air Force Base in Washington 
and were granted for use as housing 
projects for base personnel. When, in 
1954, the assessor of Grant County 
placed the leaseholds on his assessment 
tax list, petitioner promptly obtained 
an injunction from a state court. On 
appeal, however, the Washington Su- 
preme Court reversed, holding that the 
leaseholds were taxable and, according 
to its understanding of Offutt Housing 
Co. v. Sarpy County, 351 U. S. 253, 
that it would be proper to value the 









leaseholds at “the full value of the 
buildings and improvements” thereon. 
Under a Washington statute, other 
leaseholds are taxable at the fair mar- 
ket value, considering their burdens as 
well as their benefits. 


In 1958, the County issued distraints 
and notices of sales of the leaseholds 
for the taxes allegedly due. The United 
States then began this condemnation 
action in the Federal District Court 
against the lessees and Grant County, 
taking the estates and depositing into 
the registry of the court $253,000 as 
their estimated value. The county 
claimed the greater part of the deposit 
to satisfy its tax demands. The lessees 
contended that the taxes were invalid. 
The District Court held that, although 
the taxes on the leaseholds were higher 
than on other lands, the taxes for 1955 
and 1956, assessed before passage of 
the Housing Act of 1956, were valid; 
it denied the other claims of the state. 
The Ninth Circuit held that the fact 
that the taxes were higher than for non- 
federal leaseholds, did not invalidate 
the tax—the court accordingly required 
that the amount of the taxes be reduced 
to what it would have been for a non- 
federal leasehold. 

The Supreme Court reversed in a 
unanimous opinion written by Mr. Jus- 
tice Whittaker. The Court said that the 
Washington Supreme Court had “mis- 
takenly read and misapplied” the Offutt 
case. Nothing in that case requires the 
states to assess Wherry Act leaseholds 
on the basis of the value of the im- 
provements thereon. In this respect, 
it holds only that such a valuation is 
not unconstitutional per se, the Court 
said. 

The Court went on to hold that the 
case was controlled by Phillips Co. v. 
Dumas School District, 361 U. S. 376, 
where Texas taxed a government lessee 
at the “full value of the leased prem- 
ises” when it imposed a distinctly lesser 
burden on similar lessees of property 
owned by the state. The Court held 
the tax void because of the discrimi- 
nation against the United States and its 
lessees. 

The Court also held that the Ninth 
Circuit had erred in ruling that the 
discrimination did not invalidate the 
whole tax. A discriminatory tax is 
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void, the Court said, and may not be 
exacted. 

The case was argued by Lyle L. 
Iverson for petitioners and by Paul A. 
Klasen, Jr., for respondent. 


Taxation... 
interest 

Bulova Watch Company, Inc. V. 
United States, 365 U.S. 753, 6 L. ed. 2d 
72, 81 S. Ct. 864, 29 Law Week 4308. 
(No. 241, decided April 17, 1961.) On 
writ of certiorari to the United States 
Court of Claims. Affirmed. 

The issue here was whether interest 
on an unused excess profits credit 
carry-back should be computed from 
the date of overpayment, as provided 
by 28 U.S.C. §2411, or from the date 
on which the taxpayer filed its claim 
for refund, as provided by Section 
3771 (e) of the Internal Revenue Code 
of 1939. 

Petitioner recovered a judgment in 
the Court of Claims for an overpay- 
ment of its excess profits tax for the 
fiscal year that ended March 31, 1942. 
Almost three fourths of this was at- 
tributable to an unused excess profits 


carry-back from the succeeding year 
that ended March 31, 1943. The Com- 
missioner, applying Section 3771(e) 
allowed $124,784.72 interest from June 
14, 1945, the date on which petitioner 
filed its claim for refund, to April 25, 
1959. Petitioner contended that the 
interest should be computed, under 28 
U.S.C., from the earliest date the over- 
payment could have been determined 
(March 31, 1943), and that it was en- 
titled to a further sum of $51,252.69. 
The Court of Claims denied petitioner’s 
motion for relief without opinion. 

Mr. Justice Whittaker affirmed, 
speaking for the Supreme Court. Peti- 
tioner admitted that if the refund had 
been awarded by administrative action 
or by the Tax Court, the interest would 
properly have been computed under 
Section 3771(e), but it argued that, 
because the refund of the tax was not 
awarded administratively, but by the 
judgment of a court, the general refund 
provisions, contained in 28 U.S.C. 
§2441, should apply. To this argument, 
the Court replied that the taxpayer was 
arguing in effect that its choice of 
forum determined the starting date of 
the interest in such cases; “. . . it is 


Traffic Court Conference 


Supreme Court Decisions 


almost certain that Congress did not 
intend such an anomalous, nonuniform 
and discriminatory result”, the Court 
said. It went on to point out that Sec- 
tion 3771(e) was the specific statute 
dealing with carry-back refunds and 
that a specific statute controls over a 
general one. The purpose of the carry- 
back provision, the Court added, was 
to allow the taxpayer to ameliorate the 
drastic consequences of taxing income 
on an annual basis, and it was evident 
from the legislative history of the car- 
ry-back statute that Congress thought 
it would be unfair to the Government 
to require it to pay interest brought 
about by a retroactive adjustment prior 
to the time when the taxpayer took 
affirmative steps to claim a refund. 

Mr. Justice Douglas dissented with- 
out opinion. 

The case was argued by Bernard 
Weiss for petitioner and by Oscar H. 
Davis for the United States. 





In the review of Tampa Electric Company v. 
Nashville Coal Company in the June issue of 
the Journal (47 A.B.A.J. 617), the name of 
counse! for the petitioner was given incorrect- 
ly. We should have stated that petitioner's case 
was argued by William C. Chanler, of New 
York City. The Journal regrets the mistake. 


The Traffic Court Program of the American Bar Association and the North- 
western University Traffic Institute will conduct a Regional Five-Day Trathe Court 
Conference at the University of Tennessee, Knoxville, Tennessee, September 11-15. 


This is one of a series of six Regional Traffic Court Conferences presented at 
law schools throughout the country. 


These conferences have been conducted under the direction of James P. 
Economos, Director, Traffic Court Program, American Bar Association, since 


1947. 


The conference is to aid traffic court judges, prosecutors and personnel in 
improving traffic court administration and procedure. 
The registration fee for the five-day session is $67.00. Check should be made 
payable to the University of Tennessee, and mailed to the Director of the Traffic 
Court Program, 1155 East 60th Street, Chicago 37. 
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Attorneys at Law... 
solicitation 

The Supreme Court of Missouri has 
ordered the disbarment of an attorney 
for widespread solicitation of rail- 
road injury cases and the splitting of 
fees with laymen. 

The Court found that the lawyer 
worked through a system of “investi- 
gators” who were paid solicitors. The 
manner of operation was for the “in- 
vestigator” to locate the injured person 
and inform him of the lawyer’s skill in 
Federal Employers’ Liability Act cases 
and to tell him that he must write the 
attorney himself. A usual contract with 
the lawyer called for a contingent fee 
of 40 per cent, with an interlineation 
that the fee would be 262% per cent “if 
case is settled before trial”. When the 
case was settled, the attorney would 
deduct his 2624 per cent and give the 
client his check for the remainder, 
which check the attorney would have 
the client cash in his presence and pur- 
chase two cashier’s checks—one to the 
“investigator” for 131 per cent (com- 
pleting the 40 per cent) and one to 
the client for the remainder. The Court 
concluded: “The activities of respond- 
ent amounted to nothing more or less 
than plain ‘ambulance chasing’ through 
so-called investigators who in fact were 
solicitors.” 

The Court criticized efforts of the 
lawyer to influence the investigation 
that preceded the filing of charges by 
writing to former clients and by asper- 
sions he threw out concerning the Ad- 
visory Committee of the Missouri Bar 





Editor’s Note; Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishng Company 
or in The United States Law Week. 


What’s New in the Law 


The current product of courts, 
departments and agencies 
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—the body appointed by rule of the 
Missouri Supreme Court to process 
disciplinary charges and hearings. “Re- 
it remarked, “that 
the members of this Committee had 


spondent’s charge”, 


entered into a conspiracy with mem- 
bers of the Bar of New Mexico and 
railroad companies to have respond- 
ent’s license revoked was not true and 
was uncalled for. We are of the opin- 
ion that the sole purpose of statements 
to this effect was to generate animosity 
in the minds of respondent’s clients 
[I]f 


there was nothing wrong with the man- 


towards the investigation. 


ner in which the cases were obtained, 
what was respondent afraid of? Why 
all of the activity in preparing state- 
ments for the clients and reminding 
them just how their cases were han- 
dled?” 

The Court’s commissioner had _ rec- 
ommended a suspension of one year, 
but the Court declared that the serious- 
ness of the offenses, which continued 
to the time of the hearing, coupled with 
the attorney’s conduct regarding the 
hearing, called for disbarment. “Am- 
bulance chasing and splitting fees with 
laymen lead to many evils”, the Court 
stated. “Such practices are unfair to 
the other members of the Bar. To meet 
the competition occasioned by these 
practices, some lawyers engage in such 
practices who otherwise would not 
think of doing so. Corruption, such as 
bringing forth spurious cases and per- 
jury, often results from the unethical 
practices which tend to degrade the 
legal profession and breed disrespect 
for the courts. In general, solicitation 
of cases and splitting of fees with lay- 
men are in all respects detrimental to 
the public welfare.” 


(In re Randolph, Supreme Court of 
Missouri, May 8, 1961, Westhues, J.) 
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Civil Procedure... 
service outside state 
An Illinois statute providing for per- 


sonal service of summons outside the 
state has been upheld by the Supreme 
Court of Illinois in its application to 
an Ohio manufacturer whose allegedly 
defective safety-valve resulted in a 
water-heater explosion in Illinois. 

The Ohio defendant manufactured a 
safety-valve which was incorporated 
into a water-heater by another manu- 
facturer in Pennsylvania. The heater 
was sold in Illinois, where it exploded 
and caused personal injuries, for which 
the suit was brought. The Ohio defend- 
ant had no agents in Illinois and the 
record did not disclose that it did any 
business there other than the instance 
in suit. 

An Illinois statute provides that 
service outside the state on a non- 
resident who has submitted to the juris- 
diction of Illinois courts has the force 
and effect of personal service within 
Illinois. One of the methods of sub- 
mission to jurisdiction is the commis- 
sion of a “tortious act” in the state 
either in person or through an agent. 
In the instant case service was made on 
the Ohio defendant’s registered agent 
in Cleveland. 

In holding the Ohio company be- 
fore the Illinois courts as if by per- 
sonal service in the state, the Court 
ruled first that the tortious act oc- 
curred in Illinois. It cited Section 377 
of the Restatement of Conflict of Laws 
that the place of a wrong is where the 
last event takes place necessary to ren- 
der the actor liable, and it declared 
the “tortious act” was not the alleged 
negligent manufacture of the valve in 
Ohio separated from later occurrences, 
but the entire process which culminated 
in the explosion and injury. 

As thus construed and applied, the 
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Court continued, the statute and its 
resulting effect in bringing the Ohio 
company before the Illinois courts do 
not violate requirements of due process 
of law. Under modern doctrine, the 
Court explained, the power of a state 
court to enter a binding judgment 
against one not served by process in 
the state depends on whether the per- 
son served has had certain minimum 
contacts with the state and whether the 
method of notification is reasonable. 
Since there was no question as to rea- 
sonable notification, the Court turned 
to the question of “minimum contacts”. 
After examining decisions it con- 
cluded that the idea of “contacts” de- 
pends on the facts in a particular case, 
and if there is no unfairness, the “con- 
tact” provided by one transaction may 
be sufficient. “The relevant decisions 
since Pennoyer v. Neff [95 U.S. 714]”, 
the Court declared, “show a develop- 
ment of the concept of personal juris- 
diction from one which requires serv- 
ice of process within the state to one 
which is satisfied either if the act or 
transaction sued on occurs there or if 
defendant has engaged in a sufficiently 
substantial course of activity in the 
state... . [I]f a corporation elects to 
sell its products for ultimate use in 
another state, it is not unjust to hold 
it answerable there for any damage 
caused by defects in those products. 
Advanced means of distribution . . 
have largely effaced the economic sig- 
.. [and] have 


removed much of the difficulty and in- 


nificance of state lines . 


convenience formerly encountered in 
defending lawsuits brought in other 
states.” 


(Gray v. American Radiator & Stand- 
ard Sanitary Corporation, Supreme Court 


of Illinois, June 14, 1961, Klingbiel, J.) 


Criminal Law... 
contempt of Congress 

The presence of television and radio 
broadcasting apparatus, newsreel cam- 
eras and press photographers at a con- 
gressional hearing does not excuse a 
witness from testifying and does not 
prevent his being indicted for conte:npt 
if he refuses to testify. This is the rul- 
ing of the United States District Court 
for the Northern District of Illinois on 
a motion to dismiss an indictment 
charging contempt of the Senate Com- 


mittee on Banking and Currency under 
2 U.S.C.A. $192. 

The defendant contended that his 
refusal to answer could not be con- 
tumacious because it was made in the 
presence of the Committee and was 
based on his inability to testify accu- 
rately in the face of radio, television 
and press photographers. To support 
his position, he cited U.S. v. Kleinman, 
107 F. Supp. 407, a 1952 case in which 
the United States District Court for the 
District of Columbia held that a con- 
centration of communications equip- 
ment at a congressional hearing would 
have the effect at disturbing and dis- 
tracting the witness to the extent that a 
refusal to testify would be justified. 

Disagreeing with Kleinman, which it 
described as a “basic departure from 
criminal law procedural principles”, 
the Court in the instant case declared 
that it could not assume from the mere 
presence of communications equipment 
that the constitutional rights of the 
witness would be encroached, and it 
criticized Kleinman for assuming with- 
out proof that television and photog- 
raphers would have this effect. 

The Court stated that no constitu- 
tional nor statutory provision nor any 
internal rule of Congress required ex- 
clusion of television and photography 
from committee proceedings as a con- 
dition precedent to the application and 
enforcement of the contempt-of-Con- 
gress statute. It adverted to the no- 
photography provisions of Canon 35 
of the Canons of Judicial Ethics, but it 
remarked that its principle—the exclu- 
sion of all factors that might disturb 
or distract the witness from his pri- 
mary goal—was unrelated to the desire 
of the witness to be free from the wide- 
spread dissemination of his testimony. 

“Once we have confirmed the right 
of the public to the presence of the 
press over the desire of a witness to 
protect his sensibilities”, the Court 
said, “it is impossible to accept as valid 
a rationale which excludes other media 
because of personal sensitivity. . . 
The camera and the microphone do not 
render the proceedings more public; 
they render the picture more precise.” 

The Court remarked that the reason 
for admitting the press to court pro- 
ceedings, but excluding broadcasting 
and photography, was grounded in the 
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character of judicial proceedings, in 
which there are private rights of the 
litigants to be protected. These con- 
siderations, it continued, have little or 
no application to legislative hearings, 
where there are no private rights to be 
guarded. In fact, the Court concluded, 
there is “a valid legislative purpose in 
admitting . . . the eyes and the ears of 
the nation”. 

The defendant also relied on an Illi- 
nois statute providing that “no witness 
shall be compelled to testify . . . if any 
portion of his testimony is to be broad- 
cast or televised or if motion pictures 
are to be taken of him while he is 
testifying”. The Court rejected this con- 
tention by holding that the statute did 
not purport to apply to federal pro- 
ceedings and that it would be uncon- 
stitutional if it did. 


(U. S. v. Hintz, United States District 
Court, Northern District of Ilinois, April 
5, 1961, Miner, J., 193 F. Supp. 325.) 


Criminal Law... 
newspaper publicity 

Eight of the eleven persons who 
staged the $1,219,000 Brink’s robbery 
in Boston in 1950 have failed in 
federal court bids for freedom by writs 
of habeas corpus. The Court of Appeals 
for the First Circuit, affirming a dis- 
trict court ruling, has found that they 
failed to sustain their contention that 
“massive sustained publicity instigated 
and stimulated in part by federal and 
state enforcement officials poisoned the 
public mind against them to such an 
extent that they could not and did not 
have a fair trial in conformity with the 
due process requirement of the Four- 
teenth Amendment”. 


The Court conceded that the Brink’s 
robbery and later arrest of the defena- 
ants excited widespread public interest 
and that it received extensive coverage 
in all news media. But, it continued, 
the event and publicity did not stir 
public feelings of rage or revulsion, as 
is the case when murder or rape are 
involved, and that there was no clamor 
for vengeance on those who committed 
the robbery. The Court also pointed 
out that no serious difficulty was en- 
countered in obtaining a jury. Compar- 
ing the case with Irvin v. Dowd, 81 
S. Ct. 1639, the Court said: “Instead 
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of 90% of the prospective jurors ex- 
amined on the point expressing some 
degree of opinion that the accused was 
guilty, 306 of the 1,104 or almost 28% 
of the prospective jurors called in the 
case at bar professed to have formed 
no opinion at all as to the guilt or 
innocence of the accused.” 

The Court concluded by examining 
in some detail the voir dire examina- 
tions of two jurors claimed to have 
been prejudiced by preconceptions. It 
determined the contentions to be un- 


founded. 


(Geagan vy. Gavin, United States Court 
of Appeals for the First Circuit, June 30, 
1961, Woodbury, J.) 


Constitutional Law ... 
censorship 

Chicago’s embattled motion picture 
censorship ordinance is back in the 
courts again. It was victorious earlier 
this year when the Supreme Court of 
the United States ruled in Times Film 
Corporation v. Chicago, 365 U. 5S. 43, 
that a prior restraint arising from a 
requirement that each film to be ex- 
hibited be licensed was not per se a 
violation of the constitutional guaran- 
tee of freedom of speech. But now the 
Court of Appeals for the Seventh Cir- 
cuit has held that the city’s adminis- 
tration of the prior restraint in the 
case before it, revealed a lack of pro- 
cedural due process. 

The film in question, The Lovers, 
had been submitted to the police com- 
missioner for a license pursuant to the 
Chicago ordinance. The commissioner 
referred it to his review board, which, 
as it turned out, were the only official 
persons who viewed the entire film. 
‘The license was denied on the ground 
that the picture was immoral and ob- 
scene. The applicant appealed to the 
mayor, as provided by the ordinance, 
and was later informed by the corpora- 
tion counsel of the city that a license 
would be issued if one “obscene” scene 
were deleted. The applicant’s president 
came to Chicago for a conference, but 
the police refused to follow the corpo- 
ration counsel’s letter and conditioned 
the license on the deletion of practical- 
ly all of one reel of the picture. The 
particular scene mentioned by the cor- 
poration counsel was never pointed out 
to the applicant. 
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Directing that the exhibitor be 
awarded an injunction unless the city 
provided him with a hearing, the Court 
called the procedure used in this case 
“the antithesis of a fair determination 
of the obscenity of the film in ques- 
tion”. It declared that although Times 
Film had decided that a city has the 
power to impose a system of prior re- 
straints on movie distribution, it did 
not provide “carte blanche authoriza- 
tion for ad hoc, unfair, abortive mu- 
nicipal licensing procedures”. Tolling 
off the list of things wrong, the Court 
said: 


. . . There was no opportunity for 
any sort of fair hearing before munici- 
pal authorities at any level of the pro- 
ceedings; . . . no opportunity to pre- 
sent evidence of contemporary com- 
munity standards; the responsible city 
officials failed to view the film as a 
whole and thus could under no cir- 
cumstances apply the proper standards 
of obscenity; there was no de novo 
hearing before the mayor; the sole 
group that saw the film was a film re- 
view board whose procedure does not 
allow for a hearing; there are no safe- 
guards for selection of such board and 
no safeguards to preclude an entirely 
arbitrary judgment on its part; and 
finally, there was no indication given 
to Zenith why the city found the film 
to be “obscene and immoral”. 


The Court noted that the only “hear- 
ing” was the meeting of the applicant’s 
president with the police representative, 
which the Court described as “a meet- 
ing concerned mainly with the squab- 
ble among city officials, none of whom 
had seen the film as a whole, as to 
what scenes must be expunged to make 
The Lovers non-obscene”,. 


(Zenith International Film Corporation 
v. Chicago, United States Court of Ap- 
peals for the Seventh Circuit, June 20, 
1961, Hastings, C.J.) 


Constitutional Law... 
loyalty oaths 

The Supreme Court of Washington 
has held that the University of Wash- 
ington professors who are contesting 
the constitutionality of the state’s pub- 
lic employee loyalty oath may not be 
entitled to a hearing under the loyalty- 
oath statute, but that they have a right 
to a hearing pursuant to the school’s 
tenure regulations. 

The question of whether a hearing is 









afforded by the statute became impor- 
tant after the case was remanded by 
the United States Supreme Court (362 
U. S. 474) for the Washington Court 
to decide whether a “hearing is af- 
forded at which the employee can 
explain or defend his refusal to take 
the oath”. 

The Washington statute requires 
every public employee to subscribe to 
an oath that he is “not a subversive 
person or a member of the Communist 
Party or any subversive organization. 
... Under the statute refusal to sign 
the oath “on any grounds shall be 
cause for immediate termination of 
such employee’s employment”. 

The professors had brought a declar- 
atory judgment action against the Uni- 
versity regents. When the case was 
before the Washington Court first, it 
was of the opinion that the hearing 
issue had not been raised and it was 
somewhat put out that the United States 
Supreme Court remanded for it to de- 
cide an issue not before it. “Neverthe- 
less”, the Court remarked, “as a matter 
of comity, we desire to comply with 
the Supreme Court’s request that we 
consider the claim that the act does not 
provide for a hearing at which the 
employee can explain or defend his 
refusal to take the oath.” 

The Court went on to rule that, ab- 
sent tenure provisions, there would be 
no hearing on the issue of the refusal 
of the public employee to subscribe to 
the oath, but that the act nevertheless 
did not violate due process considera- 
tions because no one has a vested right 
to public employment. “If he signs the 
affidavit, that is the end of the matter”, 
the Court stated. “If he declines to 
sign, the employee is subject to im- 
mediate discharge.” But, the Court con- 
tinued, this procedure would not apply 
to the plaintiffs in the instant case be- 
cause they have tenure rights as pro- 
fessors at the University of Washing- 
ton and are thus entitled to a hearing 
as provided in the rules and regula- 
tions of the University. 

Under one set of facts, the Court 
explained, a hearing might be had pur- 
suant to the act. This would arise if 
the employee signed the oath but subse- 
quently his superior had good grounds 
for investigating a charge that he was 
in fact a subversive person. 
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One judge dissented. He wrote that 
the United States Supreme Court’s con- 
cern was with due process as accorded 
by the Washington statute and that if 
that “means the right and opportunity 
of a member of the proscribed organi- 
zations to defend himself on the ground 
that he personally and individually 
does not, in fact, believe in the forci- 
ble overthrow of the government, and 
that he contemplates no overt act to 
accomplish such a result, [then] our 
answer to the remand should be that 
the act affords no such hearing and 
permits no such defense”. 


(Nostrand v. Little, Supreme Court of 
Washington, April 20, 1961, Donworth, 
J., 361 P. 2d 551.) 


What’s Happened Since... 
# On April 24, 1961, the Supreme 
Court of the United States: 

AFFIRMED the decisions of the New 
York Supreme Court Appellate Divi- 
sion, Second Department, 195 N.Y.S. 
2d 990 (46 A.B.A.J. 551; May, 1960) 


and the New York Court of Appeals in 
In re Cohen, 7 N. Y. 2d 488, 199 
N.Y.S. 2d 658 (46 A.B.A.J. 899; Au- 
gust, 1960). Splitting 5-to-4, the United 
States Supreme Court found nothing 
unconstitutional in New York’s disbar- 
ment of a lawyer who refused under 
the privilege against self-incrimination 
to answer questions concerning ambu- 
lance chasing during a “judicial in- 
quiry”. 

# On June 5, 1961, the Supreme Court 
of the United States: 

AFFIRMED (5-to-4) the decision of 
the Court of Appeals for the District 
of Columbia Circuit in Communist 
Party of the United States of America 
v. Subversive Activities Control Board, 
277 F. 2d 78 (45 A.B.A.J. 1078; Octo- 
ber, 1959), that the Communist Party 
is a Communist-action organization 
coming under the provisions of the 
Subversive Activities Control Act and 
that the Act is not unconstitutional as 
a bill of attainder or as repugnant to 
the First Amendment. 


Shakespeare Cross— 


Examination 


WHAT’S IN A NAME? 


Dw THE man from Stratford really write the Shake- 


speare plays, or has the literary world been the victim of 


a gigantic hoax? 


For over three centuries that is the question that has 
intrigued not only Shakespearean scholars but that seg- 
ment of the general public which always harbors the wish 
that the truth, no matter what, eventually will “out.” 

Now you can judge for yourself, from the evidence 
contained in the series of Journal articles, “Shakespeare 


Cross-Examination.” 


In response to requests from several hundred Journal 
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# On June 19, 1961, the Supreme 
Court of the United States: 


AFFIRMED the decision of the Su- 
preme Court of Wisconsin in Lathrop 
v. Donohue, 10 Wis. 2d 230, 102 N.W. 
2d 404 (46 A.B.A.J. 777; July, 1960) 
that its order integrating the Bar of 
Wisconsin, done to further the state’s 
legitimate interests in raising the qual- 
ity of professional services, did not 
impinge on any protected rights of 
association under the Federal Consti- 
tution. Four justices declined to rule 
on the tendered constitutional issue of 
whether the legislative activity of the 
State Bar of Wisconsin violated the 
petitioner’s rights 
because his dues money was used to 
support legislative objectives with 
which he was not in sympathy. Three 
other justices thought the constitutional 
issue was before the Court and ruled 
that the Bar’s legislative activity did 
not violate the member’s rights. Two 
other justices, dissenting, held against 
the Bar on the constitutional issue. 


freedom-of-speech 





American Bar Association Journal 
1155 East 60th Street 
Chicago 37, Illinois 


Please send me 
Examination when it is printed. I understand that the 
special pre-publication price will not exceed $2.25 and 
that you will bill me after 1 have received my order. 


copies of Shakespeare Cross- 





readers, the series is being made into book form and will 
be available at approximately $2.25 a copy. A coupon is 
printed at the right for your convenience. Do not send 
any money. We shall bill you when you receive your order. 

Editorial work on the book has now been finished, and 
it will go on the presses in a few days. Readers who have 
ordered copies may expect to receive them by the middle 
of August. 
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Summary of Chairman’s Annual Report 


The following is a summary of the 
annual report prepared by William 
Reece Smith, Jr., Junior Bar Confer- 
ence Chairman for 1960-61: 

The Junior Bar Conference this year 
celebrates its twenty-seventh anniver- 
sary. The accomplishments of the pres- 
ent, of course, did not result from the 
activity of a single administration. 
Those of this year, however, do illus- 
trate the extent to which the younger 
lawyer now serves the organized Bar. 

The Conference has an increasing 
obligation to encourage the participa- 
tion of the young lawyer in the work 
of the organized Bar, to provide oppor- 
tunity for the exercise of his talents 
and to make available a forum for 
expression of his interests. This re- 
sponsibility, we trust, is being fairly 
met. 

In addition to attending the Confer- 
ence’s Directors Meeting, the meeting 
for American Bar Association Section 
and the Association’s Re- 
gional and Midyear Meetings, the of- 
ficers and others travelled extensively 
on behalf of the Conference. The Chair- 
man met with junior bar groups and 


Chairmen 


spoke in twenty cities and states and 
two foreign countries (Canada and Co- 
-lombia). These engagements included 
addresses to the general membership 
of state bar associations, participation 
in panel discussions on economics of 
the practice of law and continuing legal 
education, presentation of Conference 
Awards of Achievement, addresses to 
new admittees to the practice and 
meetings with young lawyers interested 
in forming junior bar groups on the 
state level. 

The Directors and Executive Coun- 
cilmen likewise devoted an unusual 
amount of time to Conference work. 
Their efforts are mentioned elsewhere 
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herein. Special mention, however, 
should be made of the work of Direc- 
tors Walter Franklin Sheble, of Wash- 
ington, D. C., and Richard H. Allen, 
of Memphis. Mr. Sheble directed the 
planning and prepared the Conference’s 
presentation for increased representa- 
tion in the House of Delegates and gave 
considerable aid to the Legislative 
Committee. Mr. Allen supervised de- 
velopment of the excellent program for 
the St. Louis Annual Meeting. 


Special Developments 

In co-operation with the American 
Law Student Association, the Confer- 
ence sponsored a placement program at 
the Washington Annual Meeting which 
met with great success. Over five hun- 
dred prospective employers and em- 
ployees were brought together, the lat- 
ter representing lawyers of all ages and 
backgrounds. The results were tabu- 
lated and reported by the Conference 
to President Seymour in September, 
1960, and as a result a committee of 
the Association was created to estab- 
lish a national placement service op- 
erated at Association headquarters 
under the direction of a placement 
specialist. 

In lieu of placement as a special 
project, the Conference undertook to 
expand its publications and to develop 
increased interest in continuing legal 
education for the new admittee to the 
practice. Fifteen new programs, de- 
signed to “bridge the gap” between 
legal studies and law practice, resulted 
and during the year the following pub- 
lications were prepared and distributed 
by the Conference: Report to the 
Locals, JBC Directory (revised and ex- 
panded), “Our Younger Lawyers”, 
JBC, Report, “Is lt Worth the Trou- 


ble?” 


of Achievement Bro- 


(Award 


chure and Rules, revised and expand- 
ed), Affiliation Handbook (revised and 
expanded), Brochure for Organization 
of State and Local Junior Bar Groups 
(revised and expanded) , Handbook for 
Admission Ceremonies (initial publica- 
tion), Handbook for “Bridge the Gap” 
Institutes (initial publication), Hand- 
book for Judicial Selection and Court 
Administration (initial publication), 
Medico-Legal Handbook for Young 
Lawyers (initial publication), and 
Projects Bulletins, as follows: Bulletin 
No. 1—Programs for Pre-Law Clubs 
and How To Organize, Bulletin No. 2- 
Programs for Assistance to Beginning 
Lawyers, Bulletin No. 3—Career Day 
Programs for High Schools, Bulletin 
No. 4—Organizing Vocational Guid- 
ance Seminars for Law Students, Bulle- 
tin No. 5—Presentation of Mock Jury 
Trials for High School Students, Bulle- 
tin No. 6—Projects in Representation 
of Indigent Defendants, and in prep- 
aration, Compilation of Projects, In- 
cluding Programs for Admission Cere- 
monies, Public Relations and Legisla- 
tive Projects. 


Committee Activity 

Over five hundred Conference mem- 
bers were active in committee work 
during the year. They served on twen- 
ty-five committees of the Conference. 

A filiation: This committee is charged 
with encouraging organization of state 
and local junior bar g-oups and affilia- 
tion with the Junior Bar Conference. 
One hundred eighteen such groups are 
now affiliated. This includes the very 
great majority of active organizations 
throughout the country. 

Annual Meeting: The Annual Meet- 
ing program of the Conference will 
feature Harry S. 


Truman as luncheon speaker and panel 


former President 
discussions on World Peace Through 
Law and Economics of the Law Prac- 
tice. 

Award of Achievement: Thirty-one 
entries are expected this year—the larg- 
est number in Conference history. In 
addition to preparation of a booklet on 
Award Competition, previously men- 
tioned, the committee was responsible 
for directing copies of the Report to 
the Locals to all state and local bar 
presidents with a covering letter asking 
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that young lawyers be encouraged in 
the work of the organized Bar. 

Budget and Scope and Correlation: 
lt is believed the Conference used its 
funds with economy and to good effect. 
The budget has been increased to 
¢42.950 for 1961-1962. All Conference 
committees withstood the scrutiny of 
this committee as to scope and correla- 
tion and no changes are recommended. 

By-Laws and Conference Rules: Cer- 
tain changes relating to internal matters 
are pending consideration of the Con- 
ference on recommendation of the Ex- 
ecutive Council and of the committee. 
They will be duly presented to the 
Association if approved. 

Clients Security Funds: The commit- 
tee chairman attended the meeting of 
the Association’s Committee on Clients’ 
Security Funds in Washington, D. C., 
and prepared a report to all Conference 
committee members which was mailed 
with that of Chairman Voorhees of the 
Association’s Committee. The commit- 
tee will aid in study of proposed poli- 
cies of insurance. 

Continuing Legal Education: The 
work of this committee is one of the 
highlights of the Conference year. A 
handbook for guidance in organizing 
and conducting institutes designed to 
aid the young lawyer in the transition 
from legal studies to law practice was 
prepared and distributed to all known 
junior bar associations. The committee 
presented a program at the Midyear 
Meeting urging development of “Bridge 
the Gap” institutes, and workshops were 
conducted by the national officers at 
the Regional Meetings in Houston and 
Fifteen such institutes 
1960-61 and 


ground work was laid for more. The 


Indianapolis. 
were . inaugurated in 


goal was twelve. 

Co-operation with American Bar 
{ssociation Sections: Co-ordination of 
Conference programs with those of 
other sections continues to improve. 
The Conference membership was polled 
to learn of Junior Bar Conference men 
interested in committee work of other 
sections. Approximately 125 young 
lawyers were placed on committees of 
other sections as a result. The Confer- 
ence joined with the Section of Judicial 
Administration in sponsoring a pro- 
gram on pre-trial procedure at the 
Houston Regional Meeting. Represent- 


atives of the Conference will participate 
in the Law Economics program of the 
Section of Bar Activities at St. Louis. 
At the request of the Section of Patent, 
Trademark and Copyright Law, the 
Conference furnished personnel for a 
subcommittee of that section. 


Court Improvement: The committee 
developed an ambitious, long-range 
program. It includes increasing public 
awareness of the needs in regard to 
judicial selection and court administra- 
tion, working to improve disability and 
retirement programs for judges and 
encouraging state conferences on court 
improvement. A Handbook on State 
Conferences for Judicial Selection and 
Court Administration has been pre- 
pared by the committee. There is close 
co-operation with the Section on Judi- 
cial Administration and the American 
Judicature Society. 

Inter-American Bar: Working with 
the Junior Bar Section of the Inter- 
American Bar Association, this com- 
mittee participated in a program re- 
lated to the Organization of American 
States. In February, members of the 
committee attended the Twelfth Confer- 
ence of the Inter-American Bar Associ- 
ation at Bogota, Colombia, where the 
Chairman addressed that group. 


Law Day: This committee distrib- 
uted prepared addresses to all Confer- 
ence affiliates for presentation on Law 
Day and developed programs for Law 
Day activity by young lawyers in cities 
of various sizes. The committee has a 
program whereby the Jaycees and the 
Conference work jointly to assist local 
bar associations in presentation of Law 
Day programs. 

Legislation: This committee works 
closely with the Associatioa’s Washing- 
ton office and the Committee on Fed- 
eral Legislation in supporting approved 
congressional bills. The committee has 
also established a study group to con- 
sider legislation which may be of bene- 
fit to young lawyers. 

Liaison with the Canadian Junior 
Bar: This group serves as a hospitality 
committee for the President of the 
Junior Bar Section of the Canadian 
Bar Association at Annual Meetings. 

Medico-Legal: Preparation of a 
Medico-Legal Handbook for young 
lawyers was undertaken for the com- 


Our Younger Lawyers 


mittee’s annual project. It has been 
published and is available for distri- 
bution on request. 

Membership: Working with the As- 
sociation’s Membership Committee, this 
committee prepared and published a 
Handbook for use in organizing and 
conducting admission ceremonies for 
new admittees. The Handbook was dis- 
tributed to further the goal of establish- 
ing an admission ceremony in every 
state. A survey was conducted to deter- 
mine the states in which such cere- 
monies are now held and the problems 
existing in states which do not now 
hold During 
the Conference year, ceremonies were 
inaugurated in ten additional states 
through efforts in which the Confer- 
ence had a substantial part. Admission 
ceremonies now account for approxi- 
mately 75 per cent of the members 
added each year to the American Bar 
Association rolls. 


admission ceremonies. 


Military Service: The luncheon meet- 
ings for young military lawyers in 
Washington, D. C., were continued 
throughout the year by the committee. 
There is continued demand for and 
distribution of the committee’s Report 
on Credit for Military Legal Service in 
State Bar Requirements. A survey was 
conducted through which the report 
was brought up to date. 

Pre-Practice Orientation: During the 
year this committee’s program includ- 
ed encouragement of young lawyer 
groups to sponsor high school career 
day programs, to develop and assist 
pre-law clubs in colleges and universi- 
ties and to present vocational guidance 
Eleven state 
bar groups developed high 
school career day programs during the 


services for law students. 
junior 


year. A number of vocational seminars 
were presented and two state groups 
are known to have established pre-law 
clubs in state universities. 

Projects: The committee was charged 
with preparation of four Projects Bul- 
letins for distribution to our affiliate 
units. These Bulletins outline programs 
of national interest which can be adapt- 
ed to local use. The goal was exceeded 
and seven Builetins were prepared and 
distributed which are mentioned supra. 

Publications: The Conference’s work 
in this field has been outlined hereto- 
fore under the heading “Special De- 
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velopments”. However, no mention of 
publications of the Conference is com- 
plete without reference to its quarterly 
publication, The Young Lawyer. This 
publication is sent to every member of 
the American Bar Association under 
the age of 36. Its editor, Charles O. 
Brizius, of Chicago, Illinois, a former 
Administrative Assistant of the Confer- 
ence, has brought The Young Lawyer 
to a new standard of excellence. Dur- 
ing the last year, revision in format 
has given the publication more “eye 
appeal”. Special emphasis placed on 
material of practical value to the young 
practitioner has made it more useful 
for the members of the Conference. 

Regional Meetings: Members of the 
Conference participated in programs 
of the Association both in Houston and 
Indianapolis. Workshop programs and 
discussion groups were conducted by 
the Conference for state and local 
junior bar presidents in attendance at 
each meeting. 


State and Local Presidents’ Recep- 
tion: This committee is in charge of 
arrangements honoring state and local 
junior bar leaders. It is well prepared 
for the St. Louis reception at which the 
President of the Junior Bar Section of 
The Canadian Bar Association will be 
the speaker. 

Status of the Young Lawyer in Gov- 
ernment: This committee continues to 
direct the placement service for those 
interested in legal positions with fed- 
eral administrative agencies. This serv- 
ice is used extensively and has at- 
tracted much favorable attention to the 
Conference. New work of the commit- 
tee included preparation of a series of 
articles designed to acquaint the young 
lawyer with our federal agencies. Pub- 
lication of the articles in The Young 
Lawyer has commenced. The commit- 
tee also completed tabulation and an- 
alysis of its government lawyer survey 
and plans are being made for publica- 
tion of the findings. 


Survey of Services and Needs: The 
committee has completed its question- 
naire which is designed to determine 
the services available to young lawyers 
and to learn something of their need 
for assistance from the organized Bar. 

Unauthorized Practice of Law: This 
very large committee continued its 
program of presenting lectures on the 
unauthorized practice of law in the 
law schools. 

World Peace Through Law: This 
committee is available to serve its 
Association counterpart on request, 
and promoted world peace through law 
discussions in state and local bar asso- 
ciations. The committee developed a 
list of legal officers overseas who could 
be used to establish contact with for- 
eign lawyers. All ambassadors to the 
United States in Washington, D. C., 
were approached by the Junior Bar 
Section of The Bar Association of the 
District of Columbia and asked to 
participate in seminars on world peace. 


Professional Legal Secretary Program 


National Association of Legal Secre- 
taries has developed an examination 
designed to determine whether or not 
a legal secretary is qualified to per- 
form any and all duties that may be 
required in a law office, whether large 
or small. Those who pass all parts of 
the examination are entitled to re- 
ceive the rating of Professional Legal 
Secretary. 


PLS Examination 

Approximately 180 questionnaires 
were mailed to the presidents and other 
members of the then approximately 
100 affiliated chapters of the National 
Association of Legal Secretaries seek- 
ing information to be used as a guide 
in the preparation of the examination. 
A study of the survey showed that the 
duties of legal secretaries are many 
and varied, not always limited to strict- 
ly legal duties, and, therefore, it was 
resolved that in order to present a true 
picture covering all situations the ex- 
amination should be composed of six 
parts: Part I, Written Communication 
Skill and Knowledge; Part II, Human 
Relations; Part III, Secretarial Pro- 


cedures and Office Management; Part 
IV, Secretarial Accounting; Part V, 
Legal Terminology; Part VI, Legal 
Secretarial Skills. 

The Professional Legal Secretaries 
examination is open only to members 
of chapters affiliated with NALS. Mem- 
bers must have had five years of legal 
experience to be eligible to take the ex- 
amination. A general outline of the 
examination including a suggested bib- 
liography is made available to all 
members interested in taking it. 


PLS Certificates 

The examination was approved by 
NALS in July, 1958; the first exami- 
nation was given in April, 1960. Of 
the eighteen who took the exam only 
three successfully passed all parts of 
it. Many of the others passed from two 
to four parts, therefore, it is the 
opinion of the PLS Program Board 
that the examination is a thorough but 
fair one. 


1961 PLS Examination 


For the past two years many mem- 
bers have been brushing up on courses 
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at colleges and classes sponsored by 
individual chapters in preparation for 
the examination. A minimum of five 
qualified applicants is required to 
establish a center for the giving of the 
examination, The examination takes 
two days, and the last weekend in April 
and the last weekend in October are 
the dates when the examination is 
given. 


NALS is International 

The National Association of Legal 
Secretaries is entering its second 
decade with a total membership of 
approximately 7,000 in 190 chapters 
throughout the United States. With 
the formation of chapters in England, 
Japan and the Philippines, NALS has 
become international. Work is being 
done to form chapters in Mexico, Ire- 
land, France and Germany. 

For further information about NALS 
inquiries may be sent to Mrs. Eileen 
Fisher, P. O. Box 905, Beckley, West 
Virginia. 

Manya R. GELFAND 
Director of Public Relations 
Cleveland Heights, Ohio 
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Prepared by Committee on Bulletin and Tax Notes, Section of 


Taxation, John M. Skilling, Jr., Chairman; John M. Bixler, Vice 
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Separation from the Service 


By R. P. Bushman, Jr., and G. Sidney Buchanan, of Houston 


Last MONTH the legislative history 
of Sections 402(a) (2) and 403(a) (2) 
of the Internal Revenue Code of 1954! 
and certain circumstances under which 
individuals would or would not be con- 
sidered to have separated from the 
service for the purposes of those sec- 
tions were considered. Since the note 
went to press, a private ruling govern- 
ing an individual employee’s separa- 
tion from the service has been made 
public.? The ruling relies on the com- 
mon law tests of control over the man- 
ner in which services are performed 
in reaching the conclusion that no 
employer-employee relationship exists 
and that therefore separation from the 
service has been achieved. Unfortunate- 
ly, the ruling makes no mention of the 
size of the corporation involved or the 
stock held by the executive-consultant 
therein.” It is interesting that the rul- 
ing equates separation from the serv- 
ice with termination of employment, 
but it is difficult to reconcile with the 
rationale of Rev. Rul. 57-115* where 
the services rendered were limited to 
attendance at directors’ meetings and 
other services not of a_ substantial 
nature. 

The ruling is helpful in that it is an 
indication of how the Service might 
rule under similar circumstances. But 
it may be additional bait for a rather 
deadly trap. 


Group Employee Separation 
from the Service 
The atmosphere is more favorable 


for a group of employees who, under 
certain circumstances, have received 
distributions from a qualified plan or 
trust. 

A series of revenue rulings has out- 
lined the Service’s position to be that 
a group of employees will be consid- 
ered to have separated from the service 
if there has been, in fact, a substantial 
change in the ownership of the employ- 
er, notwithstanding the fact that the 
employees are still working on the 
same job. Thus, in Rev. Rul. 58-94,5 
the employees of a corporation were 
held to have been separated from its 
service when, after a $368(a) (1) (C) 
reorganization, the business was con- 
ducted by a wholly owned subsidiary 
of the acquiring corporation which 
had acquired all the assets and liabili- 
ties of the employer in exchange for 
common stock. The Service recognized 
that the real change in the ownership 
of the business constituted a separation 
from the service of the former employ- 
er, taking the position explicitly that 
Section 402 was not intended to dis- 
criminate against employees of a cor- 
porate employer by extending to them 
less favorable treatment than would be 
accorded employees of a noncorporate 
employer. 

Under the facts of Rev. Rul. 58-95°® 
a corporation’s stock was purchased by 
another corporation which operated 
the acquired corporation as a subsidi- 
ary for four months and then liqui- 
dated it. The acquisition of stock and 
the later liquidation of the corporation 


were regarded as an integrated trans- 
action “in substance involving the pur- 
chase of the assets of the former em- 
ployer corporation”. The qualified pen- 
sion trust of the acquired corporation 
was terminated “incident to acquisition 

. in a transaction amounting in sub- 
stance to a purchase of assets for cash”. 
The employees who received distribu- 
tions upon termination of the trust 
were held entitled to the benefits of 
Section 402(a) (2). 

The same result was reached in Rev. 
Rul. 58-96 where all the assets of a 
corporation were sold for cash and the 
qualified trust was terminated. This 
ruling specifically stated that most of 
the employees of the liquidated cor- 
poration became employees of the pur- 
chasing corporation. And in Rev. Rul. 
58-97,8 when a corporation sold one of 
its two divisions and the amounts cred- 
ited to that division’s employees under 
the corporation’s profit-sharing trust 
were distributed to them, the amounts 
distributed were held entitled to capital 
gain treatment. 

Rev. Rul. 58-383° also found separa- 
tions from the service where distribu- 
tions from a qualified plan were made 
in connection with a statutory merger, 
notwithstanding that the employees of 
the merged corporation became em- 
ployees of the surviving corporation. 

When the stockholders of a corpora- 
tion liquidated the corporation and 
continued in business as partners, Rev. 
Rul. 58-98!° held that the partners had 
separated from service of the corpora- 
tion and were entitled to long-term 
capital gain treatment on distributions 
from the corporation’s profit-sharing 
trust. 

On the other hand, Rev. Rul. 58-991! 
refused to hold that a separation from 
the service had occurred when the stock 





1. All section references are to the Internal 
Revenue Code of 1954. 


2. Prentice-Hall, 19 Penston aNp Prorir 
Suarinc Report, Vol. XIX, No. 49, Paragraph 
11,981 (1961). 


3. There may be, as implied in the first 
portion of this note, more danger in serving as 
consultant to a small corporation than to a 
large one. 


4. 1957—1 C.B. 161. 
5. 1958—1 C.B. 194. 
6. 1958—1 C.B. 197. 
7. 1958—1 C.B. 200. 
8. 1958—1 C.B. 201. 
9. 1958—2 C.B. 149. 
10. 1958—1 C.B. 202. 
11. 1958—1 C.B. 202. 
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in many other media, Braille Institute 


On billboards, bus posters, car cards and 
urges, ‘“‘See Your Attorney.” 








of a subsidiary was sold but the busi- 
ness was continued in the same cor- 
poration. If, as stated in Rev. Rul. 
58-94, it is the Service’s position that 
a change in ownership should allow 
the employees to be treated as if they 
had separated from the service of the 
old employer, it is difficult to reconcile 
the result reached in Rev. Rul. 58-99 
except to say that in the former ruling 
the Service looked through the form of 
transaction to the economic substance 
while in the latter ruling the formal 
continuation of the old business entity, 
albeit under new ownership, controlled. 

It is also difficult to reconcile the 
result reached in Rev. Rul. 58-98 with 
the results of the Fry!? and Rieben'* 
cases. Certainly, the continued super- 
vision by the partners and their part- 
nership earnings constitute a contin- 
ued connection with the business enter- 
prise at least as substantial as those 
retained by Messrs. Fry and Reiben. 
If Congress had meant termination of 
employment, it could have said termi- 
nation of employment.'* 

Prior to the issuance of the revenue 
rulings referred to above, some confu- 
sion had existed. In 1951, the Tax 
Court held that separation from the 
service meant separation from the serv- 
ice of the employer.'® In two subse- 
quent cases!® the Tax Court held that 
employees were separated from the 
service of their employer where the 
employer terminated its qualified plan 
and was liquidated pursuant to a trans- 
fer of its business to an independent 
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corporation. Particularly in the Martin 
case, the Tax Court stressed the inde- 
pendence of the transferee and trans- 
feror co; porations. 

The Tax Court, in two cases, has also 
held, quite logically, that distributions 
from a qualified plan which has been 
continued for a short period of time 
by the transferee corporation and then 
terminated were not made on account 
of separation from the service. !* 

The Judkins'® case outlines the Tax 
Court’s understanding of the cases and 
rulings referred to above. Under the 
facts in that case Judkins was held to 
be entitled to treat a distribution from 
his ex-employer’s pension plan as long- 
term capital gain. He had left the com- 
pany after a resolution terminating the 
plan had been passed by the board of 
directors subject to Internal Revenue 
Service approval, but before the ap- 
proval had been received. The termina- 
tion of the plan was apparently a part 
of a rather complicated series of trans- 
actions amounting, the Tax Court said, 
to a bona fide change of ownership of 
the employer, and was to be effective as 
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of a date prior to the date Judkins left 
the company. It is not clear from the 
opinion whether Judkins’ benefits were 
fully vested by virtue of his service or 
by virtue of the termination of the 
plan, or whether he did in fact forfeit 
some portion of the benefits accrued 
for him by leaving. It is clear that 
there was no explicit provision for 
lump sum payment on termination of 
employment. 

The Judkins case discusses at length 
the position of the courts and the Serv- 
from the 
service in cases of corporate transfers, 
but the holding of the case is that 
termination of the plan was not effec- 
tive when Judkins left because approval 
of the termination had not been re- 
ceived from the Service. 


ice regarding separation 


It is submit- 
ted that the result would not have been 
the same if Judkins had received more 
by virtue of the termination resolution 
than he would have received if he had 
left before it had been passed. 
McGowan v. United States'® refused 
to find a separation from the service 
when less than 50 per cent of the stock 
of a subsidiary was transferred to cer- 
tain of its key officials. In that case the 
taxpayer was ineligible to participate in 
the parent’s profit-sharing plan and 
the amounts theretofore accumulated 
under the plan for him were distributed 
to him. The District Court distinguished 





12. Estate of Frank B. Fry v. Commissioner, 
19 T. C. 461 (1952), affd. 205 F. 2d 517 (3d Cir. 
(1953). 

13. Estate of Edward I. Rieben, 32 T. C. 1205 
(1959). 

14. Does not the literal holding of Rev. Rul. 
58-98 open the way to tax avoidance schemes, 
particularly in corporations which render serv- 
ices and hold no appreciated assets which may 
incur capital gain tax on liquidation? Does 
Subchapter S, which allows stockholder em- 
ployees to create profit sharing and pension 
plans for themselves, make this potential area 
of avoidance even more attractive? Would a 
solution to the problem be to take the position 
that separation from the service means sever- 
ance of any connection with the business 
enterprise? 


15. Edward Joseph Glinske, Jr., 17 T. C. 562 
(1951). 

16. Mary Miller v. Commissioner, 22 T. C. 
293 (1954), affd. 226 F. 2d 618 (6th Cir. 1955); 
Lester B. Martin, 26 T. C. 100 (1956). 

17. Edward Joseph Glinske, Jr., 17 T. C. 562 
(1951); Clarence F. Buckley, 29 T. C. 455 (1957), 
cf. Rev. Rul. 58-95, supra note 6. 

18. Thomas E. Judkins, 31 T. C. 1022 (1959), 
government's appeal dismissed (nolle pros) 
pursuant to stipulation July 22, 1959. Although 
this case is concerned with an individual em- 
ployee’s separation from the service, it is in- 
cluded here because of the Court's extended 
discussion of group separation from the service. 

19. McGowan v. United States, 175 F. Supp. 
364 (D.C. E.D. Wis., 1959), affd. 277 F. 2d 613 
(7th Cir. 1960). 
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the Miller and Martin cases on the 
ground that the “corporate changes and 
transactions” substantial 
than in the McGowan case, and it dis- 
tinguished the Judkins case on the 


were more 


ground that there was no bona fide 
transfer of ownership and control as a 
result of which there was a termination 
of the plan.*° 


Conclusion 

The rulings issued by the Service in- 
dicate that its position is that distribu- 
tions to groups of employees from 
qualified plans occasioned by substan- 
tial change in ownership of an employ- 
er are entitled to long-term capital gain 
treatment. This is true notwithstanding 
that the change in ownership is not 
great enough to violate the continuity 
of interest requirement of a corporate 
reorganization.*! It is also true despite 
the language of Section 402(e) which, 
on its face, would seem to limit such 
favorable treatment to plan termina- 
tions during 1954. 

On the other hand, the Service will 
not as readily concede that an indi- 
vidual who has retired for age has 
separated from the service if he drops 


by the office to help the younger people 
take over or to give them the benefit 
of his advice and experience. The fact 
that he may do this without pay is only 
some evidence that he is not still an 
employee. 

It is submitted that the positions of 
the Service may be predicated on its 
desire to prevent abuses by the highly 
salaried and protect the low paid and 
are somewhat difficult to reconcile with 
the wording of the statute. In the case 
of the group separations, if Congress 
had meant termination of employment 
it should not have used the term “sep- 
aration from the service”, and if the 
law after 1954 is really that the rank 
and file are to be considered to have 
separated from the service when a new 
owner terminates the old owner’s quali- 
fied plan, then Section 402(e) was not 
needed in the first place. As long as the 
Service will give rulings in this area, 
as a practical matter there may be little 
danger, but the well-advised will pro- 
ceed with caution. 

In the case of the individual, the 
content of the phrase “separation from 
the service” is still uncertain enough 
so that the cases and rulings provide 


August, 1961 * Vol. 47 


Tax Notes 


It takes 4 


SPECIALIST 


to LOCATE 4 


WISSING HEIR 


over a quarter century 
of service to 
ATTORNEYS + ADMINISTRATORS 
TRUSTEES + BANKS + EXECUTORS 
Offices and Correspondents 
in the United States 
and throughout the world 


ALTSHULER 
GENEALOGICAL SERVICE 


Ke 
t 





inadequate guidance, particularly in 
the case of smaller businesses where the 
occasional efforts of an ex-executive 
may be of real value to the corporation. 
Mr. Fry and his brethren were extreme 
cases, and undoubtedly the right result 
was reached. The Service has ration- 
alized these cases far beyond their facts 
in its desire, assumedly, to prevent 
abuses. The latest indications are that 
the present position of the Service is 
that here also separation from the 
service means termination of employ- 
ment. Typically, the individuals con- 
cerned will be executives, and the com- 
mon law tests are at best difficult to 
apply to determine whether an indi- 
vidual is an employee or an independ- 
ent contractor. The well-advised in this 
area will also proceed with caution and 
will provide in advance an elaborate 
set of proofs of change in status with 
which to defend against a contention 
that their clients have not retired but 
have merely been demoted. 





20. McGowan v. United States, 175 F. Supp. 


364, b 
21. Rev. Rul. 58-383, supra note 9 above. 
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GriswoLD V. HART AND ARN- 
OLD: You may wonder why this de- 
partment has delayed commenting so 
long on the “Foreword” to the annual 
review of the Supreme Court that reg- 
ularly appears in the November issue 
of the Harvard Law Review (Novem- 
ber, 1960, issue reviewing the October, 
1959, Term, Volume 74, No. 1, pages 
81-94, $2.00, Gannett House, Cam- 
bridge, Massachusetts). The fact is that 
the circulation managers of both the 
Harvard Law Review and the Harvard 
Law Record cut me off their mailing 
list, and when eventually the Review 
restored my name, it withheld the No- 
vember issue. 

Fortunately, I found in the library a 
copy of Harvard’s November issue and 
ever since I have been reveling in the 
1960 “Foreword” written by Dean 
Erwin N. Griswold, of the Harvard 
Law School. It is extremely well done. 
In fact, it is superb. The greatness of 
Harvard is its willingness to employ 
men of independent minds such as 
Griswold. 

Only Griswold would have printed 
in May, 1960, Judge Arnold’s reply 
(73 Harvard Law Review 1298) to 
Henry Hart’s November, 1959, “Fore- 
word” (73 Harvard Law Review 84). 
I can see many another Dean’s censor- 
ing the manuscript or returning it. In 
England, Griswold tells us: 


Public criticism of the work of the 
judges is virtually unthinkable. Even 
in the most technical learned article, 
a view differing from one given by a 
judge must be softened with the phrase 
“with great respect”. 


But Dean Griswold goes on to say: 


With us things are, for better or for 
worse, quite different. Our Supreme 
Court Justices are isolated in a marble 
palace in Washington; our country is 
great and far flung, with lawyers scat- 
tered from Maine to Hawaii. The op- 
portunities for professional contact are 
few and are usually rather formal. We 
have no tradition of friendly intra- 
professional criticism, and very little 
means for making such criticism avail- 
able if it were within our tradition. 
Something of this function was per- 
formed for a generation by Professor 
Thomas Reed Powell, with his succes- 
sion of trenchant, perceptive, often bit- 
ing, but never bitter articles about the 
Court and its work. But there is no 
one now who quite fills his place. It is, 
from the professional point of view, a 
most unfortunate gap. 


Wisely, the good Dean warns that 
since any criticism a lawyer makes is 
subject to misuse by “irresponsible” 
critics, he must be careful how he 
phrases it. 

Readers of this department will re- 
member that in an effort to demon- 
strate that the Supreme Court does not 
have time to do a good job, Professor 
Hart selected the decision in /rwin v. 
Dowd, 359 U. S. 394, for analysis. 
There, Irwin had escaped from jail. 
This caused the Indiana state cowis 
to refuse to hear his case on the merits 
and the United States courts to deny 
habeas corpus. The Supreme Court re- 
versed and directed the Court of Ap- 
peals for the Seventh Circuit to decide 
the case on the merits. This it did, 
denying the writ by a two-to-one vote. 
The Supreme Court again took certi- 
orari and the case was again reversed 
on June 5, 1960, in a vnanimous opin- 
ion by Mr. Justice Clark. In his reply 
to Professor Hart, Judge Arnold took 
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issue with him and I thought rather 
clearly established that Mr. Justice 
Brennan and the Court had done a 
good job in deciding /rwin v. Dowd. 
Delighted I am to see that Dean Gris- 
wold agrees with Judge Arnold in this 
respect. 

However, the Dean cannot buy the 
Judge’s argument (any more than | 
can) that the Supreme Court is not 
overworked and that it cannot improve 
its certiorari procedures. 


It is easy, of course, to shrug off 
Professor Hart’s time analysis, and to 
say that it proves that none of the 
Justices had time to attend the Grid- 
iron Club banquet. But the figures are 
there. There are only so many hours in 
the day and in the week, and there are 
obviously hundreds of things to do. 
Some of these things are very time-con- 
suming indeed, such as reading long 
records, assaying partisan briefs, and 
writing reflective opinions. The time 
that is left for many other tasks is 
necessarily limited. 


Readers will also recall that Profes- 
sor Hart argued in support of Mr. 
Justice Frankfurter’s view that the 
Court should not take for decision 
cases involving fact questions under 
the Federal Employers’ Liability Act 
and the Jones Act. Judge Arnold at- 
tacked him bitterly for this argument. 

Dean Griswold approaches this in a 
way different from either Professor 
Hart or Judge Arnold. As I read him, 
he believes the Court gives excessive 
deference to triers of fact and argues 
that it should decide the points as a 
matter of law and not send such cases 
to a jury for it to guess at. Since the 
facts in these cases are undisputed 
(say, when the cook flavored the ice 
cream with his amputated finger when 
he used a knife because the ship failed 
to provide an ice cream scoop), it 
seems to me Griswold has a point. 

Dean Griswold concludes his article 
with a discussion of whether some de- 
cisions of the Supreme Court are “re- 
sult oriented”. As Exhibits A and B, 
he cites Willing v. Chicago Auditorium 
Assn., 277 U. S. 274, and Erie v. 
Tompkins, 304 U. S. 64. 

I cannot speak about the Willing 
decision, but the evidence is over- 
whe!ming that Erie was result-oriented. 
It could be the Justice planned to write 
Erie during the summer and distrib- 
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uted a paper to the Court on the argu- 
ment day in the manner so vividly 
described by Judge Henry Friendly in 
his recent Louisville address (108 U. 
of Pa. Law Review 985). I note Dean 
Griswold pays Henry the compliment 
of citing his address in footnote 42. 
He also recalls there Professor Paul 
Freund’s report (See 27 Harvard Law 
Record, November 20, 1958) that Mr. 
Justice Brandeis was wont to quote 
Goethe’s aphorism that “self-limitation 
is the first mark of the master” and 
“care is taken that the trees do not 
scrape the skies”. Griswold, however, 
remarks that in Willing and Erie “the 
result reached by Mr. Justice Brandeis 
was one which cut down the scope of 
activity of the federal courts”. The 
same, of course, can be said of the 
decision in Bank of America National 
Trust and Savings Association Vv. First 
National Bank of Indiana (October, 
1956, Term) in which Dean Griswold 
was of counsel. 

Dean Griswold believes, as I do, that 
whatever our prejudices we all try to 
reach a right and reasoned conclusion. 
For that reason he refuses to buy 
Judge Arnold’s contention that judges 
don’t need time to mature thought. 

However, this is not all there is to 
this subject. Professor Herbert Wechs- 
ler of Columbia Law School in 1959 
made it the subject of his Holmes Lec- 
ture at Harvard Law School, “Toward 
Neutral Principles of Constitutional 
Law”, 73 Harvard Law Review 1. This 
provoked a “Reply” from Professor 
Louis Pollak of the Yale Law Schooi, 
son of my old friend, that grand law- 
yer, the late Walter Pollak. 

And the most emphatic answer to 
both Professor Wechsler and Dean 
Griswold appears in the Summer, 1960, 
University of Chicago Law Review 
(Vol. 27, No. 4, pages 661-695, $2.25 
per copy, 5750 Ellis Avenue, Chicago 
37, Illinois) in a very erudite and 
jurisprudential article entitled “The 
Myth of Neutrality in Constitutional 
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Adjudication”. It is written by Pro- 
fessor Ronald F. Howell of the Political 
Science Department of Emery Univer- 
sity jointly with Professor Arthur S. 
Miller. Until this year, Professor Miller 
has been at Emery Law School in At- 
lanta and has been responsible in large 
measure for the excellence of the Jour- 
nal of Public Law of that school. In 
the fall of 1961, Professor Miller will 
join the George Washington Law 
School in Washington and be my op- 
posite number in the constitutional 
law field. 

In their Chicago piece the authors 
conclude that true neutrality or ob- 
jectivity as defined in the dictionary 
is a “bootless quest”, and that Messrs. 
Wechsler, Pollak and Hart have ven- 
tured on an unattainable ideal by ig- 
noring the realistic and relevant ques- 
tions that obtain in our times, based 
on a theory of fundamental harmony 
of interests which are absent from 
most constitutional adjudications. The 
authors find comfort in Arnold’s views 
which are violently in disharmony with 
Professor Har,’s views. 

At my request, my good friend, Ted 
Spector, read ail these articles with sie. 
Good lawyer that 'e is, he goes along 
with Judge Arnold and 
tlowel! and Milier. I must confess that 


Pre »fessurs 


Dean Grisweld’s approach impresses 
me the mere and I can’t wait unt?! 
Professor Miller returns from Switzer- 
land to join Judge Arnoid, Ted Spector 
and me at a bistro in this Washington 
swamp where we can engage in yelling 
and shouting and really settle this 
problem in the neutral way judge; do 
in the conference room and Supreme 
Court Justices do in the courtroom on 
decision day. 
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SEARCH AND SEIZURE: Professor 
Edward L. Barrett, Jr., of California 
Law School writes in The Supreme 
Court Review ($2.50; the University 
of Chicago Press, Chicago 37, Illinois) 
a most thoughtful piece on “Personal 
Rights, Property Rights and the Fourth 
Amendment”. He makes one point and 
makes it well: 


When Pitt denounced the cider tax 
and James Otis spoke out against Writs 
of Assistance and Patrick Henry op- 
posed the adoption of the Constitution 
without a Bill of Rights, they were 
primarily interested in protecting the 
homes of ordinary persons against ir- 
discriminate and unreasonable govern- 
mental invasion. .. . 

Yet developments in recent cases... 
suggest that under the modern Fourth 
Amendment there has been a startling 
reversal of position. Those types of 
governmental invasions of privacy most 
likely to involve the law-abiding person 
are subjected to the least restraint, 
those directed against persons suspect- 
ed of crime to the greatest. 


As you might expect, he cites the 
criminal conviction of Frank (359 U.S. 
360) in Baltimore because he refused 
to welcome to his lovely rat-infested 
home an uninvited Pooh Bah, called a 
health inspector. 
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Citing chapter and verse, he points 


out how arrests of the person are ap- 
proved as proper without applying to 
them the same restraints as are applied 
to searches of property. 

Barrett reminds me of Bentham who 
said the same thing in 1825. Instead of 
asking the defendant if he did the mur- 
der, Bentham said that lawyers broke 
into the man’s home, calling it his 
castle, and in the dead of night took 
him and his papers because, Bentham 
said, the law prefers the violent method. 
The other was too peaceful. 

Professor Allen of Chicago Law 
School in the Chicago Law Record 
(Autumn, 1958, $2.00) said it, too. As 
he points out, it was 1932 in Powell v. 
Alabama before the Supreme Court 
reversed a state conviction in a capital 
case when the defendant was denied 
counsel. The sad truth is that down to 
the thirties, the Court gave more pro- 
tection in Fourteenth Amendment cases 
to property than to person. 

The Supreme Court at the October, 
1960, Term seems to have entered the 
church. 

In 1949, in Wolf v. Colorado, 338 
U. S. 25, it held that while Colorado 
had violated the Fourth Amendment 
to the United States Constitution by 
an unreasonable search and seizure, it, 
nevertheless, was free to introduce in 
its courts the fruits of that illegal 
search to convict Wolf. Mr. Justice 
Frankfurter for the Court pointed out 
that the contrary federal rule was 
established by judicial decision in 
Weeks v. United States, 232 U. S. 383, 
and were the Congress to speak and 
permit the use of evidence illegally 
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obtained, its statute would be consti- 
tutional. 

Mr. Justice Black, who advocates 
applying all the Bill of Rights to the 
states in haec verba (Adamson Vv. 
Califernia, 332 U. S. 46), concurred 
with the Court in Wolf, while Mr. Jus- 
tice Douglas dissented on the authority 
of Black’s opinion in Adamson. 

The same point came up again in 
Irvine v. California, 347 U. S. 128, 
and the Court adhered to its decision 
in Wolf. However, by that time, Mr. 
Justice Clark had come to the bench, 
and in concurring, remarked that, if 
he had sat on the Court when Wolf 
was decided, he would have joined the 
dissent. 

To confuse matters the more, three 
years after Wolf, the Court in a unani- 
mous opinion by Mr. Justice Frank- 
furter had decided Rochin v. Califor- 
nia, 342 U. S. 165. There, the Cali- 
fornia police broke into Rochin’s room 
without a search warrant. As they 
opened the door, the dextrous and 
quick-thinking Rochin reached for cap- 
sules of morphine and swallowed them. 
Not to be thwarted, the Gendarmes 
took Rochin to the hospital, pumped 
his stomach and used its morphine 
It was after 
this that California adopted the dissent 
in Wolf (Barrett’s piece on Cahan, 43 
California Law Review 565). 

On the last day (June 19, 1961) of 
the October, 1960, Term, in an insig- 
nificant search-and-seizure case from 
Ohio, for the argument of which appel- 
lant’s counsel did not even cite Wolf, 
the Supreme Court, in an opinion by 
Mr. Justice Clark, in which the Chief 


Justice and Justices Black, Douglas 


content toe convict him. 








and Brennan join, reversed Wolf and 
held it was unconstitutional for the 
State of Ohio to use in its courts evi- 
dence illegally obtained in violation of 
the Fourth Amendment. 

This is a landmark decision that 
applies the federal rule of Boyd v. 
United States, 116 U. S. 616, and 
Weeks, to the states. It foreshadows 
the application of all the provisions of 
the Bill of Rights across the board to 
the states, dooms the use of wiretap- 
ping evidence by the states (Schwartz 
v. Texas, 344 U.S. 199, and Pugach v. 
Dollinger (a New York case), 365 
U.S. 458) and throws great doubt on 
the validity of many past decisions of 
the Court. 

There is a strong dissent by Mr. 
Justice Harlan who made a futile plea 
that the case be reargued. In this, 
Harlan emulates the great Pierce Butler 
who pleaded in vain that Erie v. Tomp- 
kins be reargued. Even though my 
personal vote would be with Mr. Jus- 
tice Clark, remembering the folly called 
“Erie”, | would have joined Harlan 
and voted for reargument. 

But the most interesting opinion is 
by Mr. Justice Black. He confesses he 
erred in concurring in Wolf. He failed 
to appreciate that using evidence il- 
legally obtained as in Wolf, Rochin or 
Boyd, really amounts to compelling 
testimony in violation of the Fifth 
Amendment. Instead of concurring 
with the Court, Mr. Justice Black con- 
cludes that in Wolf, he should have 
joined the dissent of Mr. Justice Rut- 
ledge on this point. 

From all of which, I conclude that 
Allen did not write in vain. Nor, indeed, 
did I (26 Fordham Law Review 468). 
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minimum charge of $2.50 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 
Allow two extra words for box number. 
Address all replies to blind ads in care of 
AMERICAN Bar Association Journat, 1155 
East 60th Street, Chicago 37, Illinois. 








LAW BOOKS: BOUGHT-SOLD-EXCHANGED. 

Complete libraries and single items. N.Y.C. affords 
the largest market for both selling and buying. Our 
facilities are at your service. CLARK BOARD- 
MAN CO. LTD., 22 Park Place, New York 7, N.Y. 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. Laxe, 321 Kearney Street, San Francisco 8, 
California. 





THOMAS LAW BOOK COMPANY PUBLISH- 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 





LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Price list free on request lists some used law books 
we have for sale, also indicates the type materials 
we will purchase. Claitor’s Book Store, Baton Rouge 
2, Louisiana. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Cectt SkipwitH, 
108 East Fourth Street, Los Angeles 13, California. 





“THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages, 250 Illus- 
trations. Price $5.00. J. V. Harinc & J. H. 
HaagineG, 15 Park Row, New York 38, N. Y. 





JEFFERSON LAW BOOK COMPANY OF 

Washington and Baltimore offers used law books. 
Anything from a single volume to a complete library 
bought or sold. Post Office Box 227, Silver Spring, 
Maryland. 





WRITE US FOR YOUR TEXTBOOK NEEDS. 

Good used law books bought, sold and ex- 
changed. (In business 50 years.) Tue Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 





LOWEST PRICES USED LAW BOOKS COM. 

plete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. Natronat Law 
Liprany ApprarsaL Assocration, 127 South 
Wacker Drive, Chicago 6, Illinois. 





WHEN YOU HAVE A DOCUMENT CASE TO 

try, send for “The Problem of Proof” (in 
Disputed Document Trials), by Albert S. Osborn, 
539 pages, with an introduction by John Henry 
Wigmore ($10.50). (“Questioned Documents” and 
“Questioned Document Problems” are both tem- 
porarily out of print.) Also available, ““‘The Mind 
of the Juror,” at $6.00. Send to Albert D. Osborn 
and Associates (Examiners of Handwriting, Type- 
writing, Erasures, etc.)}, 233 Broadway, New York 
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“JUST COMPENSATION”—LEGAL SERVICE 

covering the question What Price for condemned 
land? Right of Way Consultants, Box 356, War- 
renton, Va. 





FOR SALE 





LAW BOOKS SOLD BOUGHT APPRAISED. 
Joseph Mitchell, 5738 Thomas, Philadelphia. 


“WORDS AND PHRASES”— COMPLETE TO 
date—like new—$325.00. S. C. Blumberg, 315 
University Bldg., Syracuse, N. Y. HArrison 2-0496 








HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. 342-2391. 
Twenty years nationwide experience. Qualified in 
ill courts. Formerly in charge of U. S. Government 
aboratory. Fellow, American Academy of Forensic 
Sciences. See Martindale-Hubbell Law Directory 
for qualifications. 





RICHARD BOWEN, DETROIT 27, MICH. 

30 years’ experience. Qualified in all courts. 
Completely equipped laboratory. 10023 Hubbell Ave. 
VErmont 7-6454. 





EARL E. DAVENPORT, MEMPHIS, TENN. 
Examinations, reports, exhibits, testimony. 712 
McCall Building. Office, JA 7-3333; Res., BR 4-1583. 





DONALD DOUD, CHICAGO, MILWAUKEE. 

Pas. Chairman, Document Section, American 
Academy of Forensic Sciences; Director, American 
Society of Questioned Document Examiners, 312 
East Wisconsin Avenue, Milwaukee; Temple Build- 
ing, Chicago. 





VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050. 


E. H. FEARON, 5052 W. LIBRARY AVE., 

Bethel Park, Pa. Telephone: TEnnyson 5-7865. 
Scientific examination of disputed documents. 
Completely equipped laboratory. Photographic ex- 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 








BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting and typewriting. Qualified expert. 
Over 15 years’ experience. 810 E. & C. Building, 
Denver, Colorado. Phone AComa 2-2360. See Mar- 
tindale-Hubbell Law Directory for qualifications. 





LINTON GODOWN—CHICAGO & MEMPHIS. 

Experienced, qualified examiner and photographer 
of handwriting, signatures, typewriting, erasures, 
alterations, inks and related document problems. 
Portable equipment. Member ASQDE, Fellow 
AAFS. Listed Martindale-Hubbell. Memphis Office: 
Exchange Bldg., JAckson 5-1711. Chicago Office & 
Laboratory, 221 North LaSalle Street, CEntral 
6 5136. 


HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 





ORDWAY HILTON, 15 PARK ROW, NEW 

York 38. BArclay 7-7095. Author: Scientific 
Examination of Questioned Documents. Detection 
of erasures, alterations, forgery; identification hand- 
writing and typewriting; other document problems. 
Portable equipment. Experienced expert witness. 
Member AAFS and ASQDE. Laboratory, Morris- 
town, N. J., JEfferson 8-3028. 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents”. Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Main 3-2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents, Thirty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





WM. H. QUAKENBUSH, (JOHN K. ESTES, 

Associate) Examiners of Questioned Documents. 
’Phone, VI 3-3356. Mailing address, Box 424, 
Lawrence, Kansas. 





CHARLES C. SCOTT, KANSAS CiTY, MO. 

Author: Photogranhic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, Victor 
2-8540, 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports, Exhibits, Testimony. See Martindale- 
Hubbell Law Directory for qualifications. 3503 
Morrison St., Washington 15, D.C. Phone: 
W Oodley 6-3050. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered Photographic laboratory maintained. 
Nationwide qualification. 20 South Central, St. 
Louis 5, Mo. PArkview 5-9394. 





JOSEPH THOLL, EXAMINER OF QUES- 

tioned Documents. 58 Bellview Avenue, Chagrin 
Falls (Cleveland) Ohio. Telephone: CHestnut 
7-6731. 28 years’ experience. Retained by U.S. 
Government, Congressional Committees, State of 
Ohio, Legal Profession in United States and for- 
eign countries. Formerly expert for Base Legal and 
Intelligence Departments, AAF. Examiner for 
Cleveland Police Department. 





GEORGE L. WHITE, EXAMINER OF QUES- 
tioned Documents. Twenty years’ experience. 
Laboratory: 4229 Brook Road, Richmond, Virginia. 





LAWYERS WANTED 





CALIFORNIA LAW FIRM DESIROUS OF 

employing attorney for branch law office. Good 
opportunity for advancement for right man. All 
communications will be treated in confidence. Box 
1AG-13. 
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INVESTIGATIONS 





TUCSON, ARIZ. LUSK DETECTIVE AGENCY. 

Complete Investigation Services. Serving the 
Southwest and Mexico, since 1938. P.O. Box 1051, 
53 East Jackson Street, MAin 4-8932. 





NATIONAL BUREAU OF INVESTIGATION, 

Kansas City, Missouri—All types of investiga- 
tions—Security Guards, Collections & Reposses- 
sions—Serving the midwest—Box 2507; Harrison 
1-5734, 512 Reliance Bldg.—A. C. Callen, Director. 





ESQUIRE DETECTIVE AGENCY, INC., 

Cleveland, Ohio. Domestic, -riminal, civil, per- 
sonal injury investigations. World-wide coverage 
CH-1-0554 or CE-8-4965. Room #1217, 75 Public 
Square. 





MISCELLANEOUS 





SAVE ON PRINTING. 1000 EMBOSSED 

business cards $3.99 postpaid. Letterheads, 
envelopes, etc. Details free. BISHOP, 1010 Flor- 
ence, Colorado Springs, Colorado. 





PATENT AND TRADE MARK COPIES — 
l-day Air Mail service—$1.50 for one registration 
copy, $.75 each additional, same request. Price 
includes copy cost and postage. Please enclose re- 
mittance with request. Exhausted copies 5-day 
minimum mailing. Registration Copy Service, 609 
Albee Bldg., Washington 5, D. C. 
TRADE MARK AND PATENT SEARCHES 
conducted directly at the U.S. Patent Office in 
Washington, D.C. Copies nearest registrations. 
Serving legal profession exclusively. Hurson Asso- 
ciates, 1426 G Street, N.W., Washington 5, D.C. 
Phone REpublic 7-4122. 





LAWYERS: WE ACT AS YOUR NEW YORK 

office and secretary. Only $5.00 monthly. Use 
our phone number and address on your business 
cards and letterheads. Legal service accepted. Mail, 
messages, legal papers forwarded daily. Used by 
many lawyers since 1946. Lawyers Office Service, 
150 Broadway, New York City, Suite 914—COrt- 
landt 7-2911. 





MASONITE & PLEXIGLAS UNDER DESK 

chair mats. Write manufacturer and save. 
Jersey Desk Company, 99 River Drive, Passaic, 
N. J. 





AGENTS WANTED TO SELL LAW PUBLI- 
cations, Established company. Repeat line. Ex- 
cellent commissions. Box 1AG-8. 


POSITIONS WANTED 





LAWYER, 37, ACCOUNTING MAJOR, 5 years 

general practice, 5 years corporate law depart- 
ment, seeks connection with firm in the South or 
Southwest. Box 1JN-8. 





ATTORNEY, 35, COIF; INTENSIVE EXPE- 

rience corporations, taxation, real estate, trusts, 
active civic affairs, desires responsible position with 
corporation. Box 1AG-1. 





TAX ATTORNEY, AGE 34, EXPERIENCED 

in all phases of federal tax practice. B.A., L.L.B., 
L.L.M. (taxation)— high scholastic standing. Firm 
or corporation. Box 1AG-2. 





ATTORNEY, AGE 38, HARVARD LL.B., 10 

years’ general practice, county and local govern- 
ment, substantial trial work. Has traveled in 
Europe and Japan, some language facility, now 
speaks Japanese and Spanish. Desires opportunity 
in International Law, Box 1AG-3. 





ATTORNEY, MARRIED, 6 YEARS’ GENERAL 

practice including real estate, estates, negligence, 
commercial, criminal law and limited tax, seeks 
teaching position or association with attorney, firm 
or corporation, Box 1AG-5. 





LABOR ATTORNEY, 32, HARVARD, 5 YEARS’ 

exclusive practice in all phases labor relations; 
desires growth position with law firm or corpora- 
tion. Box 1AG-6. 





ATTORNEY, 39, 12 YEARS’ SUCCESSFUL 

general civil practice in large city, primarily cor- 
porate, tax and probate. Law Review and honor 
law graduate. Expert legal draftsman. Outstand- 
ing record of civic leadership. Seeks challenging 
corporate position, Box 1AG-7. 





ATTORNEY, 5 YEARS’ SUCCESSFUL EXPE. 
rience in private practice, 30 years old, married 
with 2 children, admitted New York, 1954, veteran, 
cum laude graduate, Law Review, able writer, de- 
sires challenging position with firm or corporation. 
Will relocate. Resume on request. Box 1AG-9. 


ATTORNEY, CORPORATE, CONTRACTS, 


tax, real estate, trade regulation, administrative 
law, litigation experience. Box 1AG-10. 








ASSISTANT GENERAL COUNSEL, DIREC- 

tor Taxes, listed $200 million gross corporation, 
B.S.C. (finance), LL.B., LL.M., seeks legal, finan- 
cial or tax position. Attorney I.R.S., private prac- 
tice, 10 years same corporation. Age 45. Present 
salary $20,000 plus. Box 1AG-11. 


LITIGATION ATTORNEY EXPERIENCED 


} trials, appeals State, Federal Courts, administra- 
tive proceedings. Box 1AG-12. 





TAX ATTORNEY, 33, HARVARD LAW RE- 
view, seven years specialized experience large 
law firm practice, seeks position in commerce, bank- 
ing or industry appropriate to training and experi- 
ence. Box 1AG-14. 
TRIAL ATTORNEY, ILLINOIS BAR Asso- 
ciation, age 32, desires to relocate in or near 
vicinity of Phoenix, Arizona, 10 years’ experience. 
Box 1AG-15. 





ROBES 





JUDICIAL ROBES CUSTOM TAILORED 

The best of their kind—satisfaction guaranteed 
—Catalog J sent on request. Bentizy & Simon, 
Inc., 7-9 West 36th St., New York 18, N. Y. 





TECHNICAL SERVICES AVAILABLE 





CONSULTING BIOLOGISTS, INC.—POLLU- 

tion Effects and Water Quality, fresh and salt- 
water Investigations, Reports, Court Testimony. 
Thomas Dolan, Charles B. Wurtz, Ph.D., 1009 Com- 
mercial Trust Building, Philadelphia, Pennsylvania 





TRAFFIC ACCIDENT ANALYST—RECON- 

struction, Consultation, Expert testimony. Auto- 
motive Engineer formerly with National Bureau of 
Standards. Clarence S. Bruce, Box 1909, Fort 
Myers, Florida, EDison 2-8051. 





MANAGEMENT CONSULTING SERVICES 

for law offices—-Specific problems, complete office, 
or retainer. Covers Organization, Costs, Policies, 
Work Distribution, Billing, Salary Plans, Controls, 
Files, Office Manuals, Special Projects. Daniel J. 
Cantor & Company, Commercial Trust Building, 
Philadelphia 2, Penna. 





CONSULTING CHEMISTS, BACTERIOLO- 
gists, Pharmacologists, Toxicology, Analyses, 
Evaluations, Research, Testing, Development. 
Foods, drugs, cosmetics, agricultural chemicals. 
Patent cases. Insurance matters. Expert testimony. 
Write for brochure. Harris Laboratories, Inc., 624 
Peach Street, Lincoln 2, Nebraska, HE-2-2811. 





WANT TO BUY 





LAW BOOKS BOUGHT SOLD APPRAISED. 
Joseph Mitchell, 5738 Thomas, Philadelphia. 





VOLS. 27-41 ALR 2d. QUOTE BEST PRICE, 
Box 1AG-4. 





St. Louis, Missouri 


Association Calendar 





Annual Meetings 





San Francisco, California 


Chicago, Illinois 


Birmingham, Alabama 


St. Louis, Missouri 


Regional Meeting 





Board of Governors 





838 American Bar Association Journal 


August 7-11, 1961 
August 6-10, 1962 
August 12-16, 1963 


November 9-11, 1961 


August 3-4, 1961 








